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IN THE 

United States Court of Appeals 

for the District of Columbia. 

j 

r i October Term, 1942. 


No. 8414. 


SHOKUWAN SHIMABUKURO (JESSE S. SHIMA), 

Appellant, 

v. 

HIDEYOSHI NAGAYAMA, 

Appellee . 


Appeal from Judgment and Order of the District Court of 
the United States for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the verdict and judgment for 
appellee in the sum of $1,000.00, entered in the District 
Court, October 16,1942, and from its order entered October 
30,1942, overruling appellant’s motion to set aside that ver- 
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diet and judgment, and to enter judgment for defendant 
or grant new trial. 

This Court lias jurisdiction of this appeal under the Dis¬ 
trict Code, 1940 Edition, Title 17, Chapter 1, Section 101 
(March 3, 1901, 31 Stat. 1225, Ch. 854, Section 226; March 
3, 1921, 41 Stat. 1312, Ch. 125, Section 12). 

STATEMENT OF THE CASE. 

(a) 

August 24, 1939, appellee filed Complaint for money lent 
and services rendered, asserting that beginning June 1, 
1932, at the request of appellant, the appellee, operating a 
beauty parlor and hairdressing establishment, had loaned 
money and extended credits to appellant in the sums and 
values as set out in his Particulars of Demand, appellant 
having allegedly promised to pay for the same upon re¬ 
ceipt of his Henderson Estate bequest; that although ap¬ 
pellant had received a portion of such bequest in December, 
1937, he had paid appellee only a total of $320.00 on account, 
refusing to pay the balance of said indebtedness, leaving 
due the sum of $3,935.60 with interest at six per cent from 
June 1, 1932. (Appellant’s App. 2-4.) 

Appellee’s Particulars set out (a) 3S0 separate items 
of alleged cash loans over the period June 1, 1932, to 
October 23, 1937, in the total amount of $4,063.15, items 
being included for every month within that period except 
June and July, 1935; (b) 64 separate items of alleged hair¬ 
dressing services rendered over the period June, 1932, to 
October, 1935, of a total value of $114.45; and (e) 3 items 
of alleged miscellaneous loans (carpenter work, $26.00; 
auto tools, $12.00; beaver hat, $40.00) over the period May 
1, 1933, to December 24, 1935. (Appellant’s App. 5-15.) 

The amounts for all items created an aggregate of 
$4|255.60, which, after deducting the alleged payments on 
account ($300.00 in December, 1937, and $20.00 in January, 
1938) left the principal amount sought by appellee. (Ap¬ 
pellant’s App. 16.) 


i 
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(b) 

September 5, 1939, appellant moved to strike the Com¬ 
plaint, as being violative of Federal Rules 8(a) and 12(f), 
in that the reference therein to appellant’s inheritance was 
irrelevant, the Complaint’s Exhibit A, namely, said agree¬ 
ment dated November 9, 1937, indicating on its face its exe¬ 
cution subsequent to the date of appellee’s last claimed 
item, its presence serving only to confuse, and to prejudice 
appellant with the jury. (Appellant's App. 21.) 

This motion was overruled October 4,1939. (Appellant’s 
App. 21.) 

(C) 

In his Answer, filed October 16, 1939, appellant denied 
having requested any hairdressing services to be charged to 
him, and denied carpenter work in said amount, and loan 
of tools; admitted having accepted on a rainy occasion the 
use of an old worn-out hat without value; admitted having 
borrowed on occasion several small sums of money from 
appellee, usually in amounts of $2.00 each; averred that the 
aggregate of his indebtedness for said loans never exceeded 
$250.00 at any time, and that December 9, 1937, he had paid 
appellee the sum of $300.00 in full settlement, which was 
just and fair and was fully understood to be a final adjust¬ 
ment between them; that the $20.00 in January, 1938, was 
not on account, there being then nothing owed by him to 
appellee, but was a loan made by him to appellee at the 
latter’s request, which remains unpaid; that he owes noth¬ 
ing to appellee. (Appellant’s App. 22-23.) 

Appellee repeated that said Exhibit A of the Complaint 
is irrelevant, and should be disregarded. (Appellant's App. 
22 .) 


<d) 


Pre-trial proceedings occurred January 15, 1941. 
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(e) 

After two earlier trials, this proceeding on October 13, 
1942, came on for further and third trial, before Mr. Jus¬ 
tice Bailey and a jury, plaintiff’s (appellee’s) exhibits 
Nos. 1 to S being admitted in evidence over appellant’s ob¬ 
jections, appellee’s exhibit 8 being, however, later with¬ 
drawn by him. (Appellant’s App. 43, 47, 58-61.) 

At the close of all of the evidence, appellant moved that 
plaintiff’s (appellee’s) remaining said exhibits (Nos. 1 to 
7) be stricken, and that verdict be directed for defendant 
(appellant) because of the preponderance of the evidence. 
In reply, the Trial Justice observed that he was “somewhat 
doubtful about that,’’ but would overrule the motion and 
let the jury pass on it. (Appellant’s App. 110.) 

October 16, 1942, after more than three hours delibera¬ 
tion, verdict was rendered for $1,000.00. (Appellant’s App. 
115.) 

(0 

Although that verdict in effect found items totalling in 
amount nearly three-fourths of appellee’s claim to be un¬ 
founded and hence fraudulent, appellee accepted it. 

October 24, 1942, appellant duly filed motion to set aside 
said verdict and judgment, and to enter judgment for de¬ 
fendant (appellant) or to grant new trial, and also filed 
motion to impound all exhibits (Appellant’s App. 39, 41), 
appellee opposing both motions. 

October 30, 1942, the District Court entered order grant¬ 
ing said motion to impound (Appellant’s App. 41), but 
overruling motion to set aside verdict and judgment and to 
enter judgment for defendant (Appellant) or to grant 
new trial (Appellant’s App. 40); and it is from said order 
overruling, and also from verdict and judgment of October 
16, 1942, that this appeal is taken. (Appellant’s App. 41.) 

December 2, 1942, the District Court entered order per¬ 
mitting original exhibits to be substituted in lieu of copies 
in the record on this appeal. (Tr. 293.) 
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STATUTE INVOLVED. 

United States Code, Title 2S, Section 695: 

“In any court of the United States and in any court 
established by Act of Congress, any writing or record, 
whether in the form of an entry in a book or otherwise, 
made as a memorandum or record of any act, transac¬ 
tion, occurrence, or event, shall be admissible as evi¬ 
dence of said act, transaction, occurrence, or event, 
if it shall appear that it was made in the regular course 
of any business and that it was the regular course of 
such business to make such memorandum or record at 
the time of such act, transaction, occurrence, or event, 
or within a reasonable time thereafter. All other cir¬ 
cumstances of the making of such writing or record, in¬ 
cluding lack of personal knowledge by the entrant or 
maker, may be shown to affect its weight, but they shall 

not affect its admissibility. The term ‘business’ shall 

•- 

include business, profession, occupation, and calling of 
everv kind.” (June 20, 1936, c. 640, Sec. 1, 49 Stat. 
1561.) 

STATEMENT OF POINTS. 

1. The District Court erred in admitting in evidence 
plaintiff’s (appellee's) exhibits Xos. 1 to 8, inclusive, which 
are mutilated sheets or scraps of paper alleged to be con¬ 
temporaneous memoranda of cash transactions, and upon 
which appellee’s case is fundamentally predicated, such 
memoranda not having been made in the regular course of 
business, and not being admissible for any purpose, appel¬ 
lee having admitted that he kept a regular set of books 
in pen and ink for his usual business transactions which 
did not include anv record of these alleged loans. 

2. The District Court erred in admitting said memoranda 
in evidence, as in fact they were not made contemporane¬ 
ously with any loans, each entire sheet, or entire sheets, 
thereof, having been made at one sitting, and as they bore 
numerous vital erasures, changes, and alterations which 
were not explained with any degree of credibility, and as 
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they are manifestly inaccurate, not containing admitted 
credits. 

3. The District Court erred in permitting appellee to with¬ 
draw at the trial a portion of his case, namely, charges 
for alleged hairdressing services rendered, and for alleged 
miscellaneous loans, the latter comprising alleged payment 
for carpenter work performed, and value of tools and of a 
hat allegedly loaned. 

4. The District Court erred in allowing appellee to weave 
into his pleadings and case, facts and circumstances sur¬ 
rounding an inheritance, and its amount, received by ap¬ 
pellant which, in connection with wholly misplaced sym¬ 
pathy for appellee, appears to have been the basis for said 
award of $1,000.00, nothing in fact having been due appel¬ 
lee. the jury by its own verdict in effect finding that items 
comprising a total of nearly three-fourths of appellee’s re¬ 
maining claim, had not been loaned, and were not due, and 
hence were fraudulent. 

5. The District Court erred in failing to grant appellant’s 
requested prayers, Nos. 1, 2 and 3. 

6. The District Court erred in charging that said sheets 
of paper were admitted, not as books of account, and not to 
refresh appellee’s memory, but based upon his testimony 
that he made the entries at the time when the loans were 
made or on the succeeding day, when in fact by their admis¬ 
sion under the circumstances, they could not be considered 
by the jury other than as books of account. 

7. The District Court erred in charging in effect that 
items in appellee's sheets of account, not made contem¬ 
poraneously, or altered after their entry, could be disre¬ 
garded, and that verdict could then be rendered upon such 
items as were found to have been contemporaneously en¬ 
tered and not altered thereafter, when in fact under the 
circumstances of any non-eontemporaneous entries or later 
vital alterations, the entire account should have been dis¬ 
regarded, and the jury so charged. 
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8. The verdict and judgment are contrary to the law 
applicable to the issues in this case, and are not supported 
by a fair preponderance of the evidence. 

9. The District Court erred in overruling appellant’s mo¬ 
tion to set aside the verdict and judgment for appellee, and 
to enter judgment for appellant, or in the alternative to set 
aside said verdict and judgment for appellee and to grant 
new trial; and the same should have been granted for the 
reasons appearing in that motion. 

SUMMARY OF ARGUMENT. 

Plaintiff’s (appellee’s) exhibits Xos. 1 to 8 in evidence 
are mutilated scrap sheets of paper, with entries thereon 
admittedly not made, nor required to be made, in the usual 
course of appellee’s business of hairdresser and teacher of 
hairdressing, being entries of alleged cash loans, and con¬ 
taining numerous changes, erasures, and suspicious indicia 
not satisfactorily explained, and omitting admitted credits. 
These entries were not made contemporaneously with each 
alleged loan, but all entries were made in groups at one 
sitting; and these exhibits are not onlv not admissible for 
any purpose, but are wholly spurious. Without them in 
evidence, appellee has no case. 

Appellee should not have been permitted to withdraw his 
exhibit S after it had been placed in evidence, as its charac¬ 
teristics and contents are particularly relevant to appel¬ 
lant’s defense. 

Testimony relating to appellant’s inheritance should have 
been excluded, as it was irrelevant and prejudicial. 

In view of the state of the evidence, appellant’s motion 
made at its close, to direct verdict for him, should have 
been granted. 

The Court erred in denying appellant’s requested pray¬ 
ers, and erred in its instructions explaining the admission 
of appellee’s said exhibits, and erred in not charging that 
under the circumstances of non-eontemporaneous entries on 
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said sheets, or later vital alterations, all entries thereon 
could be disregarded. 

The verdict was contrary to the weight of the evidence, 
and to the law applicable to the issues, and the motion to 
set aside the verdict and judgment, and to enter judgment 
for defendant (appellant) or grant new trial, should not 
have been overruled. 


ARGUMENT. 

Point 1. 

(a) 

Appellee was his first witness, and through him, over the 
objections of appellant, there were placed in evidence plain¬ 
tiff’s (appellee’s) exhibits Xos. 1 to 8 inclusive, (Appel¬ 
lant’s App. 47), photographic copies of which will be sub¬ 
mitted by appellant on the argument, as authorized by this 
Court’s order of January 9,1943, which also authorizes dis¬ 
pensing with the printing of these exhibits in the appendix 
to the briefs. 

Appellee testified that he made entry upon said memo¬ 
randa right after making the alleged loan, or not later than 
the next day (Appellant’s App. 43, 44); that sometimes ap¬ 
pellant came two or three or four times a day, asking for 
money (Appellant’s App. 44); that without looking at such 
memoranda, appellee could not recall these alleged loans 
(Appellant’s App. 44, 45); that he is 59 years old, and 
has been in this country since 190S (Appellant’s App. 48). 

Before these exhibits were so admitted in evidence, appel¬ 
lee testified upon examination by appellant that during the 
time when he made these alleged loans (1932 to 1937), his 
business was the giving of lessons in hairdressing—run¬ 
ning a hairdressing school (Appellant’s App. 46); that he 
had kept a set of books in connection with his hairdress¬ 
ing business, but no longer had them, having thrown them 
away; (Appellant’s App. 47, 48); that the alleged loans had 
nothing at all to do with his business of hairdressing (Ap- 
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pellant’s App. 47); that he was never in the money-lending 
business (Appellant’s App. 47); that he never took any 
note or receipt of any kind from appellant for these alleged 
loans (Appellant’s App. 47). 

Thereupon, appellant objected to the admissibility of 
these exhibits on the ground, among others, that these al¬ 
leged loans had not been made in the usual course of ap¬ 
pellee’s business, and appellant’s counsel indicated a wish 
to come to the Bench to amplify his objections; but the 
Trial Justice did not so permit, holding that appellant’s 
objections were overruled, and that the exhibits were ad¬ 
mitted, and declining to allow appellant to cite a Supreme 
Court case as to their admissibility. (Appellant’s App. 
47, 48.) 

At this juncture appellant again urged that these ex¬ 
hibits were not admissible, but the Trial Justice observed 
that he was unwilling to overrule the action of other Dis¬ 
trict Court Justices who had admitted said memoranda at 
the earlier trials. (Appellant’s App. 54). Appellant then 
urged that there is a statute effective here with respect to 
admissibility of books and records made in the usual course 
of business, but the Trial Justice stated that he would not 
hear arguments already made before Justices Laws and 
Adkins (Appellant’s App. 55), and overruled appellant’s 
motion to strike said memoranda. (Appellant’s App. 55.) 

(b) 

Upon further cross-examination, appellee repeated that 
he had made the entries upon the memoranda, on the day 
when he made the loan, or the following day (Appellant’s 
App. 65, 69); that the loans had been made hand to hand, in 
cash, at his premises in Washington, D. C.—always in cash, 
on the dav as shown on the memorandum, or the day follow- 
ing (Appellant’s App. 65); that he never had a bank ac¬ 
count during the period of the alleged loans (Appellant’s 
App. 65); that he kept a set of books for his regular busi¬ 
ness, in his own handwriting, in English, and in ink (Ap- 
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pel la nt'is App. 65, 66, 68); that before he engaged his pres¬ 
ent counsel, he went to see, in connection with this claim, 
Mr. Muntcr, an attorney, Shoreham Building, to whom he 
showed a little brown and black book kept in ink, which Mr. 
Muntcr' advised him would not do, and to get the original 
memoranda (Appellant’s App. 66); that appellee did not 
return at all to Mr. Muntcr, later engaging his present 
counsel (Appellant’s App. 66, 67); that he has thrown 
away this book which he carried to Mr. Munter. (Appel¬ 
lant’s App. 67.) 

Asked as to his average earnings during the period of 
these alleged loans, appellee stated that many months he 
made $150.00 to $200.00 a week. (Appellant’s App. 67.) 
Over objection to the question by his counsel, appellee was 
obliged to admit that during such period, he never filed an 
income tax return. (Appellant’s App. 67, 68.) 

(c) 

It is submitted that the law upon the subject has now 
been fixed by statute (Title 2S, Section 695, United States 
Code, supra) under which appellee’s memoranda stand in¬ 
admissible, such entries not having been made, nor re¬ 
quired to be made, in the regular course of appellee’s busi¬ 
ness, nor even placed in his regular business books. 

Even if appellee's memoranda had been made in the reg¬ 
ular course of his business to record transactions in con¬ 
nection therewith, such memoranda would have been ad¬ 
missible only to refresh the memory of the witness—and 
appellee testified that he had no recollection to be re¬ 
freshed. (Appellant’s App. 44, 45.) 

V There is no doubt that books of account kept in 
the usual and regular course of business, when sup¬ 
plemented by the oath of the party who kept them, 
may be admitted in evidence. Insurance Co. v. 'VVeide, 
9 Wall. 677; Cogswell v. Dolliver, 2 Mass. 217; White 
v. Ambler, 8 X. Y. 170. But whether this rule extends 
to memoranda made by a witness contemporaneously 
with the event they purport to record is open to very 
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considerable doubt, elementary writers and courts be¬ 
ing about equally divided upon the subject. 1 Greenl. 
Ev. section 437, note 3; 1 Smith, Lead. Cas. (6th Amer. 
Ed.) 508, 510. In New York they are held to be ad¬ 
missible ... 

“The cases in Massachusetts apparently favor a dif¬ 
ferent view . .. 

“We do not regard any of these cases as committing 
this court to the general doctrine that such memoranda 
are admissible for any other purpose than to refresh 
the memory of the witness.” Bates v. Preble, 14 S. C. 
277, 278, 279, 151 U. S. 149, 38 L. Ed. 106. 

The admission of books of account kept in the usual 
course of business came into use solely as an accommoda¬ 
tion to small traders who could not afford clerical help, 
and was a departure from past procedure excluding such 
evidence, and does not extend to cash items or dealings: 

“The rule which prevails in this state that the books 
of a tradesman or other person engaged in business, 
containing items of account, kept in the ordinary 
course of book accounts, are admissible, in favor of 
the person keeping them, against the party against 
whom the charges are made after certain preliminary 
facts are shown, has no application to the use of books 
or entries relating to rash items or dealings between 
the parties. This qualification of the rule was recog¬ 
nized in the earliest decisions in this state and has 
been maintained by the courts with general uniform¬ 
ity. It stands upon clear reason. The rule admitting 
account books of a party in his own favor in any case 
was a departure from the ordinary rules of evidence. 
It was founded upon a supposed necessity and was in¬ 
tended for cases of small traders, who kept no clerks 
and was confined to transactions in the ordinary course 
of buying and selling or the rendition of services. In 
these cases some protection against fraudulent entries 
is afforded in the publicity which to a greater or less 
extent attends the manual transfer of tangible articles 
of property or the rendition of services, and the knowl¬ 
edge which third persons may have of the transactions 
to which the entries relate. 
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“But the same necessity does not exist in respect to 
cash transactions. They are usually evidenced by 
notes, or writing, or vouchers in the hand of the party 
paying or advancing the money. Moreover, entries of 
cash transactions may be fabricated with much greater 
safety and with less chance of the fraud being discov¬ 
ered than entries of goods sold or delivered or of ser¬ 
vices rendered. It would be unwise to extend the op¬ 
eration of the rule admitting a party’s books in evi¬ 
dence, beyond its present limits, as would be the case, 
we think, if books containing cash dealings were held 
to be competent.” (Italicizing supplied.) Smith v. 
Rents, 131 X. Y. 169, 30 X. E. 54, 15 L. R. A. 138. 

“While books of original entry are admissible to 
prdve the price, sale, and delivery of articles, and the 
performance of labor or the rendition of service, be¬ 
cause such entries are made in the usual course of bus¬ 
iness, such books are generally inadmissible to prove 
the loan of large sums of money, because transactions 
of this character are usually evidenced by promissory 
notes, checks, and bills of exchange.” Harmon v. 
Decker , 41 Oregon 587, 68 Pacific 11, 93 Am. S. Rep. 
74S, cited with approval Dockary v. Gardner, 141 Ore¬ 
gon, 64, 68, 15 P. 2d 4S. 

“The admission of these books, the defendant’s 
ledger and counter day book for the purpose of prov¬ 
ing the alleged payments by the defendant to the plain¬ 
tiff of the amounts therein stated was objected to by 
thk plaintiff, and exception was noted to the admission 
of them. The books for such purpose were not admis¬ 
sible. As was said by Judge Pearce in Gill v. Stavlor, 
93 Md. 453: ‘It is of course clear both upon principle 
and authority that entries made by a party himself 
charging another are not admissible as evidence per 
se.’ Such entries stand upon a different footing from 
those made by a clerk or other person in the ordinary 
course of business and contemporaneously with the 
transaction ...” W timer v. Placid e, 119 Md. 49, US 
A. 43. 

Plehse also see Cross v. Amoretti (44 Wyoming 175), 9 
Pacific (2nd) 147, reported in S4 American Law Reports 
140 (1933), which, beginning page 147, contains a complete 
statement of the general law upon admissibility of book 
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accounts to prove loan or payment of money, summarized 
(page 148) as follows: 

“In the absence of any statute expressly providing 
otherwise, it is usuallv held that books of account are 
inadmissible to show the payment or loan of money, 
on the ground that the person paying or loaning money 
having it in his power to perpetuate evidence of that 
fact by taking a receipt or note, the reason for admit¬ 
ting a party’s books of account as evidence in his 
favor does not exist”, 

followed by U. S’. Courts, and in California, Georgia, Illi¬ 
nois, Indiana, Iowa, Kentucky, Maryland, Massachusetts, 
Missouri, Nebraska, New Jersey, New York, North Caro¬ 
lina, Ohio, Pennsylvania, South Carolina, Tennessee, 
Texas, Virginia, Washington, Wyoming, England, Ireland. 

Also please see: 

Madison v. White, 60 App. D. C. 329, 54 F. (2d) 440. 

20 American Jurisprudence, 795, paragraphs 942, 
949, paragraph 1088. 

32 Corpus Juris Secundum 559, 562, 567, 569, para¬ 
graphs 685(a) (f), 686(b) (c-4). 

22 Corpus Juris 871, 878, 879, paragraphs 1048, 1063. 

Brown v. Brownson, et al. 87 N. Y. S. S72, 93 App. 
Div. 312. 

Jones on Evidence (Civil Cases) 4th Edition, 1938, 
Vol. 2, pages 1074-76, paragraph 568. 

If book entries not made in the regular course of busi¬ 
ness, concerning alleged cash loans, could be admitted in 
evidence, the Courts might well be swamped with suits for 
alleged cash loans supported only by entries of the claim¬ 
ant, which could follow into the administration of estates 
where their fraudulent nature might never be established. 

The issue presented here has not been often before 
Courts of last resort, but whenever it has been so pre¬ 
sented, they have held such entries inadmissible. However, 
nothing in this case even approaches the dignity of book 
entries—only erased and altered pencillings on mutilated 
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scrap sheets of paper. In their highest estate, and even 
if made in the regular course of business (which they were 
not), they could have served only to refresh appellee’s rec¬ 
ollection, which, however, he said they did not do, as with¬ 
out them he had no recollection; and accordingly they were 
in the circumstances not admissible for any purpose. 

Point 2. 

(a) 

Mr. Ira X. Gullickson is Chief Document Examiner, Met¬ 
ropolitan Police Department, Washington, D. C., having 
been engaged in document examination since 1927, and ex¬ 
amining for that Department since 1931. (Appellant’s 
App. 97, 98.) He has testified in all courts of the District 
of Columbia many times, on behalf of the United States 
and of the District of Columbia (Appellant’s App. 98), 
and has never been disqualified as an expert on questioned 
documents, in any court at any time. (Appellant’s App. 
98.) 

Defendant’s (appellant’s) Exhibits Nos. 1 and 2 are, 
respectively, an envelope addressed to appellant at Stam¬ 
ford, Connecticut, and its enclosed letter, from appellee, in 
English, September 5,193S. (Appellant’s App. 190,120) Ap¬ 
pellee had testified earlier in the trial that no part of said 
exhibits was in his handwriting (Appellant’s App. 62), 
although admitting that the same were written at his di¬ 
rection and that he knew the contents. (Appellant’s App. 
62, 63, 99.) Defendant’s (appellant’s) Exhibits Nos. 3, 7, 
9, 10 are cancelled checks, respectively for $300.00, $20.00, 
$10.00, and $2.00, given by appellant to appellee on their 
indicated dates, and bearing the latter’s admitted endorse¬ 
ment (Appellant’s App. 61-64, 117, 118); and Mr. Gullick¬ 
son testified that the writing on the envelope (Defendant’s 
Exhibit 1), and the signature on its accompanying letter, 
(Defendant’s Exhibit 2) were in fact written by the same 
person who endorsed said four checks. (Appellant’s App. 
100 .) 
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Mr. Gullickson added that he had examined plaintiff’s 
(appellee’s) Exhibit 1 with a mild magnifying glass, and 
that the items thereon were erased or changed after they 
were originally made up; that there are any number of 
changes over its surface, in both the items and the totals 
(Appellant's App. 100); that it does make a difference in 
the alignment or appearance of the characters whether a 
document was made from day to day over a period of a 
year, or made at one sitting to cover the entire period, such 
difference being recognizable by examination (Appellant’s 
App. 101); that if one examines writing which, as here, is 
in lead pencil, it will be observed that the pencil flattens 
out as one proceeds with the writing, the same lead pencil 
surface being in contact with the paper (Appellant’s App. 
101); that if one makes a series of entries on separate oc¬ 
casions over a period of time, he does not pick up the pencil 
in the same manner and face its same surface to the paper, 
and accordingly there is variation in the line and in the 
mark made by the lead upon the paper (Appellant’s App. 
101); that if, however, all the markings and writings are 
made at one sitting:, at one time, the lead pencil gives the 
same tone, the same width of line—and the numbers, the 
numerals themselves, fall into regular positions (Appel¬ 
lant’s App. 101); that if one is writing at one sitting with 
a finger movement, those figures will fall into a normal 
position one under the other, and if one is a poor writer 
and normally writes at an angle, that situation will show, 
and it will be consistent (Appellant’s App. 101, 102); that, 
however, when one is making a series of separate entries, 
he never comes back to that same alignment, and it can be 
readily seen that the entries have been made at separate 
and distinct times (Appellant’s App. 102); that there may 
be other elements showing that a document was all actuallv 
prepared at one sitting. (Appellant’s App. 102.) 

Mr. Gullickson testified further that he had made an ex¬ 
amination of plaintiff’s (appellee’s) Exhibits Nos. 1 to 7, 
and that the entries thereon were not made on individual 
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days—that they were not made as a daily act, but rather 
were all done by groups at one sitting; that the various 
documents were written and figured and totalled up at one 
time. (Appellant’s App. 102, 103.) 

As reasons for so testifying, he stated that on these ex¬ 
hibits the entries are made in groups, and that these groups 
are dated, having a monthly date; that in each of these 
groups, and it is consistent throughout, the writing pursues 
the same angle, the characters and words and letters fol¬ 
lowing one under the other, and the core of the pencil writ¬ 
ing in each of these groups occurring from one end to the 
other (Appellant’s App. 103, 104); that in places where 
there are erasures, that same situation applies. (Appel¬ 
lant’s App. 104.) 

He added that in his opinion plaintiff’s (appellee’s) Ex¬ 
hibit 7 was written on a surface that had a linen covering 
—the cloth-bound cover of a book or something similar; 
that on that exhibit all entries from January 5,1937, to May 
29, 1937, show the imprint of a fabric binding, establishing 
that all such entries were written while that exhibit was 
resting on a cloth-bound surface. (Appellant’s App. 104.) 
(If one will take that exhibit, and observe, for example, un¬ 
der a mild magnifying glass, the inscriptions thereon 
“1937” and “Feb” and “67.25,” and will then observe the 
same inscriptions written off-hand in pencil on an ordinary 
pad of paper, he will observe, as Mr. Gullickson pointed out, 
grains in such inscriptions on said exhibit, not present in 
the writings—on the pad of paper which are solid in tex¬ 
ture! If writings are made on a sheet of paper lying, for 
example, on an outer cover of a volume of the District 
Court rules, or similarly cloth-bound volume, the letters in 
such writings, instead of solid texture, will then have the 
grainy texture apparent in the characters in plaintiff’s 
(appellee’s) exhibit 7. 

Mr. Gullickson explained that the ordinary piece of 
chalk acts as does the point of a lead pencil; that as one 
writes, a flat surface forms on the chalk or lead; that as 
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long as the flat surface is held in the same position in the 
hand, and as the figures are made, the same quality of the 
line is obtained, but that when the chalk is laid down and 
picked up, or is turned, then in making a mark, the quality 
of the line is varied; that the same situation is true with 
the ordinary lead pencil that wears quite rapidly, giving a 
flat surface even after a few figures; that when one picks 
up the pencil again, and makes another entry on the follow¬ 
ing day, it is impossible to come back to that same surface, 
which accordingly causes a change in the line quality; that 
in plaintiff’s said Exhibits 1 to 7, that condition of the 
flat surface of the lead is consistent in the groupings, or 
group figures, under the months, indicating that all were 
made by the same writer at one sitting. (Appellant’s App. 
104, 105.) 

He added that there are many erasures and manv 
changes and alterations in both the figures and the dates 
and in the totals, in all of plaintiff’s (appellee’s) exhibits 
Nos. 1 to 7 (Appellant’s App. 103, 104); that apparently 
a soft pencil was used in the preparation of most of these 
documents; that there may have been two different pencils 
used in the entire proceeding; that it is absolutely impos¬ 
sible that these things could be correctly stated as put on 
the papers. (Appellant’s App. 105, 106.) 

And Mr. Gullickson reiterated that the entries had been 
made in groups by the writer at one sitting, and had not 
been made on individual days as entries in the ordinary 
procedure of business. (Appellant’s App. 106, 107.) 

(b) 

Although appellee testified that he had made the entries 
upon his sheets right after said alleged loans, on the same 
day, but no later than the next day, it is significant that 
none of the colored girls whom he produced as eye wit¬ 
nesses of alleged loans, ever observed appellee making any 

such entries at anv time: 

•> 
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Blondine McDowell testified that after the passing of 
some money to appellant, the appellee kept right on work¬ 
ing. (Appellant’s App. 69.) Eunice Ashby testified that 
after some alleged passing of money, appellee would keep 
right on taking care of his business, or if he was not busy, 
would sit down and talk and smoke cigars. (Appellant’s 
App. 69.) Irene Waters testified that after such alleged 
passing, appellee would go back to his hairdressing class 
(Appellant’s App. 70), while Rose Tanker testified that 
after such alleged passing, appellee would go on with his 
business. (Tr. 195.) 

Although these entries were allegedly made at very close 
intervals over a period of years, with appellant allegedly 
sometimes coming two or three or four times a dav to bor- 
row money (Appellant’s App. 44), yet there was no evi¬ 
dence that anyone had at any time seen appellee making 
any entries, despite the fact that he almost constantly had 
roomers, students, or others, at his premises. (Appellant’s 
App. 65, 69, 70, 77.) That aspect, and the testimony of 
Mr. Gullickson, and indeed the testimony of appellee’s 
above witnesses, coupled with the appearance of these 
sheets of account, and other matters to be shown herein¬ 
after, lead to the conclusion, it is submitted, that these 
sheets of account were all clandestinely fabricated by ap¬ 
pellee shortly before he filed this suit, and after Mr. Mun- 
ter had told him that his brown and black book kept in 
ink, would not do. 


(c) 

Appellee testified that he had studied cosmetics two years 
at Columbia University, and had attended Medical Col¬ 
lege in Japan before coming to this country in 1908. (Ap¬ 
pellant’s App. 48, 49.) Asked the reason for the changes 
made in his said memoranda, he replied that he did not 
see any changes. (Appellant’s App. 49.) Asked again 
why he found it necessary to make erasures and changes 
on practically every one of his exhibits after they had been 
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made originally, and the items totalled, and the amounts 
set down for the respective dates—why it was necessary 
to erase certain figures and substitute others—appellee re¬ 
plied that it had not been done. (Appellant’s App. 50.) 

Examined further, appellee testified that he had made 
no changes in the figures of the items for March, 1933 
(Appellant’s App. 51, 52); that he did not remember when 
he made the changes in the items for 1934 (Appellant’s 
App. 52); that as for the items in December, 1934, for 
example, in which the $10.00 mark appears much darker 
than the balance of these items, he did not remember when 
he did that, nor the reason for it; that these particular 
items are as he made them originally, without any changes 
(Appellant’s App. 53); that he does not think that he made 
any changes in the April, 1934, account after he made up 
the original. (Appellant’s App. 53.) 

Upon further cross-examination, appellee testified that 
none of the items in April, 1936, adding up to $67.00, had 
been changed, nor had any of the items for June, 1936, been 
changed (Appellant’s App. 55); also that none of the items 
for September, October, November, and December, 1936, 
had been changed (Appellant’s App. 56); that the total 
for said four months of $753.45 is the way that it was 
made originally; that he saw no evidence of erasures or 
changes in the “75” in that total (Appellant’s App. 56); 
that he had made no changes in the items for April, 1935 
(Appellant’s App. 56), nor in the items for August and 
September of that year (Appellant’s App. 57); that the 
last item ($10.00) for December, 1935, had not been changed 
after he put it down, the same being true of the other items 
for that month (Appellant’s App. 57); that none of the 
items for January, February, July, September, or October, 
1937, had been changed (Appellant’s App. 58); that an 
entirely new set of figures had not been put in for Septem¬ 
ber, 1937. (Appellant’s App. 58.) 
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(d) 

It is apparent that after figures on the memoranda had 
been originally made up, they were gone over, and were 
changed in so manv different wavs as to be well bevond 
mere correction of arithmetical errors. Some of the col¬ 
umns obviously have only one figure changed, which ap¬ 
pears heavier and blacker. On the other hand, certain 
columns of figures, and their totals, appear to have been 
erased, and entirelv new sets of figures substituted. 

For example, it would seem that one making entries for 
loans day by day in April, 1034 (plaintiff's Exhibit 3) 
would have kept the date on line with the amount loaned, 
but appellee did not do so here. He lost a whole line in 
a column of six entries, and had to draw indicator lines to 
show which amount went with which date, establishing that 
the dates had been put in separately, the writing on this 
page being so close that appellee could not thereafter place 
the amounts in proper line with the corresponding dates. 

In the items for December on that exhibit, it appears 
that the first numeral in the entire column has been written 
with a different pencil, which should not have occurred in 
the writing of entries made day to day as claimed. Please 
note that such first numeral is in five out of six instances 
bisected by the indicator line. 

To illustrate further, it is apparent that the items for 
July, 1937 (plaintiff’s exhibit 7) were not written with the 
pencil used for the addition thereof of (14.50 which is 
heavier and darker. Apparently the pencil used to in¬ 
scribe that total also wrote the numerals and totals for 
September and October, 1937, but not the dates for these 
last two months. Also the numerals for September, 1937, 
appear to have been superimposed on not wholly erased 
other and different numerals, traces of a figure “5” being 
clearly visible just to the left of the October 3 entry for 
13.00. Interestingly, the peculiar overlapping line made 
by a freshly sharpened pencil as indicated in the loop in 
“6” in the total 69.25 for September, 1937, likewise ap- 
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pears in the “6” in the total for that page of 675-25 sup¬ 
posedly made about a month later. Any pencil in use for 
a solid month would hardly have retained the unvarying 
sharp end tone. 

The alterations and erasures in these exhibits are so nu¬ 
merous that all cannot be referred to here, but consid¬ 
ered in their entirety, they lead, it is submitted, to the 
conclusion that appellee’s memoranda are fabricated and 
fraudulent, and should not be allowed to support a judg¬ 
ment in any amount. 


(e) 

The question naturally arises why appellee prepared 
these memoranda in pencil, his regular business books hav¬ 
ing been kept in ink, and the brown and black book which 
he showed to Mr. Munter having also been kept in ink, and 
the formulae on the reverse side of his Exhibits 2 and 3 
being also in ink. 

Appellant contends that plaintiff’s (appellee’s) Exhibits 
Nos. 1 to 8 inclusive were fabricated by appellee shortly 
prior to the filing of this suit, for the purposes of the same; 
that being a chemist, or cosmetic chemist, by profession, 
appellee knew that ink was susceptible of chemical analysis 
to determine its age; that to avoid any such analysis, ap¬ 
pellee resorted to pencil inscriptions, in the erroneous be¬ 
lief that they would baffle analysis for age or other deter¬ 
mination disclosing their falsity. 

Nor is it without significance that appellee made pencil 
entries on blank sheets torn from a notebook, thereby hin¬ 
dering tracing the date of manufacture of the paper. He 
obviously hoped to hide the falsity of his exhibit No. 1 by 
using a leaflet carrying early printed dates on its reverse 
side. Also, as will be noticed, all space available on the 
paper is used for the earlier years, appellee having had 
apparently only a few old sheets available, of which he 
desired to make fullest use—with the certainty that their 
age could not be shown to be subsequent to the dates in- 
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scribed thereon. Such crowding does not occur for the later 
years, the entries being well spaced, there being no cause 
for appellee to worry about age of the paper for those 
years. 

If these entries had been made from day to day, and 
were! not fabricated, why does such a difference exist in 
the spacing? And why are so many more entries included 
on the pages for the early years when appellee could not 
possibly have known that the alleged transactions were 
going to continue over several more vears? According to 
him, it was believed that they were going to continue only 
until the Henderson inheritance was received, and Mrs. 
Henderson died in 1931. (Appellant’s App. 2; Tr. 183.) 
Tn fact, appellee knew of this inheritance even before Mrs. 
Henderson died. (Appellant’s App. 2.) 

<*> 

The alleged loans began June, 1932, (Plaintiff’s Exhibit 
1). Appellee’s suit was filed August 24, 1939. The evi¬ 
dence established that appellant paid appellee $300.00 on 
December 9, 1937 (Defendant’s Exhibit 3), which was set¬ 
tlement in full of their accounts, and that thereafter ap¬ 
pellant loaned appellee $2.00 on December 14, 1937 (Defen¬ 
dant’s Exhibit 10), and $10.00 on January 25, 1938, (De¬ 
fendant’s Exhibit 9), and $20.00 on February 5, 1938, 
(Defendant’s Exhibit 7), these loans remaining unpaid. In 
his Particulars, and testimony, appellee! wrongfully con¬ 
tended that the checks for $300.00 and $20.00 were on ac¬ 
count. He made no mention at all of the checks for $2.00 
and $10.00, but later at the trial was forced to admit their 
existence. (Appellant’s App. 62, 64, 117, 1 IS.) 

Appellee’s memoranda in evidence purport in effect to 
cover the period June, 1932, to August, 1939; and appellee 
has testified that the same correctly reflect the account be¬ 
tween him and appellee. (Appellant’s App. 43-46.) How¬ 
ever, such memoranda carry none of these admitted credits, 
three of which represent loans made to appellee, unpaid. 
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In Sacks v. Sacks , No. 7832 App. D. C., decided Decem¬ 
ber 31, 1941 (124 Fed. 2d 527), dealing, among other mat¬ 
ters, with book entries covering money transactions, this 
Court stated in part: 

“The account book should be an objective recorda¬ 
tion of business money matters with a high degree of 
probity. In this case, however, it is unintoniretable 
and contains erasures at critical points. Plaintiff’s 
brother, defendant's husband, who made the entries, 
admitted upon cross-examination that the books were 
not correctly kept by him. The testimony of the plain¬ 
tiff and his brother is so inconsistent and contradic¬ 
tory each within itself and each toward the other, as 
well as with the account book, that there is serious 
doubt of the sufficiency of the evidence to make out a 
claim for debt.” (Case reversed on other grounds.) 

In Barnes v. Barnes’ Adm., 106 Va. 319, 56 S. E. 172, it 
is stated: 

“The rule that makes shop book entries evidence is 
founded on the necessities of justice. They are evi¬ 
dence manufactured by the shopkeeper himself, for his 
own purposes and without any chance of supervision 
by the customer. In their best estate, therefore, it is 
proper to subject them, when offered in evidence, to 
severe scrutiny. But when they have acquired a gen¬ 
eral reputation for inaccuracy, when the shopkeeper 
has through fraud or carelessness, made false entries, 
or omitted true ones , so frequently as to destroy the 
confidence of his customers both in himself and his 
books, what reason is there for insisting that a jury 
shall trust them? They are no more worthy of the 
confidence of a court and jury than a witness whose 
reputation for truth and veracity is impeached . . . 
Many items entering into the account purport to be 
for money lent or advanced, and for goods delivered 
to others on order of the debtor, which hardly fall 
within the rule making the self-serving entries in shop 
books admissible. But however that may be, the value 
of those books as evidence is impaired by the admission 
of the appellee that they were irregularly and inae- 
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curately kept, and by the further circumstances that 
they fail to disclose credits for checks drawn. . . . We 
are of the opinion that the weight of the evidence sus¬ 
tains the contention of the appellant that he owes noth¬ 
ing on account of the demands asserted against him.” 
(Italicizing supplied) 


This last decision is cited with approval in Ellis v. Hub¬ 
bard. 123 Va. 481, 502, 96 S. E. 754, 760, and in Dickenson 
v. Charles. 173 Va. 393, 401, 4 S. E. 2d 351, 355. 

See also: 


CaUhrell v. McDcrnrit, 17 California 465. 
Dunbar v. Wright, 20 Florida 446. 


If shop hook entries made in the usual course of busi¬ 
ness are inadmissible in such circumstances, then similarly 
inadmissible, it is submitted, are these mere peneillings on 
scrap sheets of paper not made in the usual course of 
business. 

Point 3. 

At the beginning of the last trial herein plaintiff’s (ap¬ 
pellee’s) exhibits Xos. 1 to 8 were, as stated, offered in evi¬ 
dence to the accompaniment of his testimony that each 
entry on such exhibits was made on the day of the alleged 
loan, or on the day thereafter (Appellant’s App. 43, 44); 
and they were then received in evidence. (Appellant’s App. 
47.) 

Thereafter, and over appellant’s objection and exception, 
the Trial Justice permitted appellee to withdraw his Ex¬ 
hibit 8 from the case, before the jury had viewed it. (Ap¬ 
pellant’s App. 58-61.) 

This exhibit contains purported record of alleged hair¬ 
dressing services rendered, 1932 to 1935, of total value of 
$114:45, and also of alleged miscellaneous loans totalling 
$7S.O0, the latter comprising $26.00 for carpenter work, 
$12.00 for auto tools, and $40.00 for a beaver hat. (Appel¬ 
lant’s App. 13-16.) 
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At the prior trials it was shown that no such hairdressing 
services had been requested or rendered; that no auto tools 
had in fact been loaned; that the carpenter work for which 
appellee sought to collect $2(5.00 had in reality cost appellee 
only $3.25, and that appellant had already paid appellee 
$5.00 therefor (Affidavit of the carpenter Saxoni, Tr. 35); 
that after the Saxoni affidavit had been filed herein by ap¬ 
pellant February 28, 1041, in connection with his motion for 
new trial, appellee visited Saxoni when he was alone at his 
home, with the apparent purpose of persuading him to make 
a false statement, which Saxoni refused to do, instead turn¬ 
ing over to appellant’s counsel the proof of appellee’s pur¬ 
pose in visiting him (Tr. 36, 37); that the so-called beaver 
hat for which appellee claimed $40.00 was in reality an old 
worthless hat, voluntarily loaned by appellee on a rainy 
occasion, and so dilapidated that it was afterwards dis¬ 
carded. (Appellant's App. 22, (50.) 

Appellant was not permitted to make proof of any of the 
above at the last trial, which would have gone to the credi¬ 
bility of appellee, because of the withdrawal by appellee of 
Exhibit 8 after it was already in evidence. 

Moreover, said Exhibit 8 would have further aided in 
establishing that groups of entries had been made at one 
sitting, and not in the manner claimed by appellee. For 
example, please note the writings enclosed by rectangular 
form at the lower right of its second page, under alleged 
items for 1935, purporting to give totals of said miscellane¬ 
ous loans, each allegedlv inscribed thereon in the vear in- 
dicated, but in reality all written simultaneously, as the 
general similarity and age of the writing disclose, an as¬ 
pect so commented upon by Mr. Justice Adkins to counsel 
at the Bench at the second trial. 

Appellee’s explanation as to why he had not kept record 
of the alleged loans in a regular set of books, was that the 
loans were a separate matter. (Appellant’s App. 48.) But 
that explanation would have been disproved by said Exhibit 
on which appellee affected to make hairdressing entries as 
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well, this general aspect being commented upon by Mr. 
Justice Laws. (Appellant’s App. 28.) 

Therefore, it was error to permit, over objection by ap¬ 
pellant, the withdrawal of that exhibit from the case. 

Point 4. 

As hereinabove stated, appellee’s Complaint carries as 
its Exhibit A, copy of an agreement of settlement dated 
November 1), 1037, between the trustee and residuary lega¬ 
tees under the will of Mrs. Henderson, on the one hand, and 
appellant on the other, that date being subsequent to the 
latest date in appellee's Particulars. (Appellant’s App. 16- 
20, 12.) Before filing Answer, and on September 5, 1930, 
appellant moved to strike the Complaint on the ground that 
reference to appellant's said inheritance was irrelevant, 
this suit being exclusively for money and services allegedly 
loaned and performed, and that said agreement had been 
injected by appellee solely to confuse, and to prejudice ap¬ 
pellant’s rights. (Appellant’s App. 21.) However, said 
motion was denied. (Appellant's App. 21.) 

Appellant raised the same issue in paragraph 2 of his 
Ans\\ L er filed thereafter. (Appellant’s App. 22.) 

In his opening statement at the last trial, appellee’s coun¬ 
sel told the Jury that appellant in 1037 had received 
$40,000.00 from the Henderson Estate. Early in his direct 
testimony, appellee stated that he had seen in the news¬ 
papers that appellant, under Mrs. Henderson’s will, was 
going to get $100,000.00 in cash, and another $100,000.00 in 
trust. (Appellant’s App. 43.) Periodically throughout his 
testimony appellee was permitted to refer to appellant’s 
said inheritance. (Appellant’s App. 43, 109.) 

Appellant was called early in the trial as a witness for 
appellee, and was promptly asked whether he had not, in 
1037- received the sum of $40,000.00 as part payment on a 
legacy from the Henderson Estate, appellant replying that 
he received, not $40,000.00, but $28,000.00, net, one of the 
jurors then emitting a soft whistle indicating surprise at 
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the large amount. (Tr. 150.) The Trial Justice then in¬ 
formed counsel for appellee that such evidence was imma¬ 
terial, despite allegations in the Complaint in that direc¬ 
tion. (Tr. 151.) However, the Justice did not direct such 
evidence to be stricken, or to be disregarded. 

In his summation appellee made reference to appellant’s 
said inheritance, and to the amount agreed to be paid him 
under the agreement of November 9, 1937, all of which was 
irrelevant, and confusing, and prejudicial to appellant as 
well. 

Appellee was on the other hand frequently characterized by 
his counsel as a poor old man, of high character, who trust¬ 
ingly had helped out a countryman of much younger years, 
misplaced sympathy having been created thereby for appel¬ 
lee with the jury, although appellee is now only 
59, and has been in this countrv continuously since 
1908; and although allegedly able continuously to loan large 
sums over a period of years without any repayment on ac¬ 
count, has never filed an income tax return (Appellant’s 
App. 67, 68); and although since August 24, 1939, he has 
been attempting, through this suit, to perpetrate a gross 
fraud, Mr. Justice Laws having in his Memorandum of 
June 27, 1941, strongly questioned the trustworthiness of 
appellee’s so-called records of account (Appellant's App. 
27, 28), and Mr. Justice Adkins having stated in his Memo¬ 
randum of March 30,1942, that the evidence adduced in the 
trial before him confirmed the earlier doubt of Mr. Justice 
Laws as to the authenticity of said documents. (Appel¬ 
lant’s App. 34.) Indeed, the jury at the last trial herein in 
effect determined by its verdict that items comprising a 
total of nearly three-fourths of his claim, and inscribed on 
his so-called sheets of account, had not been loaned, and 
were not due, and hence were fraudulent, appellee not only 
not contesting that verdict but on the contrary most will¬ 
ingly accepting it, opposing appellant’s motion for new 
trial (Tr. 286), the Trial Justice on October 30, 1942, over 
appellee’s objection, granting appellant’s motion to im¬ 
pound all exhibits. (Appellant’s App. 41; Tr. 288) 
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Point 5. 

At the conclusion of all of the evidence, appellant sub¬ 
mitted, and requested, prayers as follows (Appellant’s 
App. 37): 

1. The jury is instructed that the pencil memoranda 
upon separate pieces of paper produced by plaintiff in 
support of his claim to show the amounts and dates of 
loans to defendant herein, were not book entries made 
in the regular course of plaintiff’s business, nor entries 
required to be made in ins business of hairdresser, or 
instructor in hairdressing, and if it finds that any of 
said memoranda contains unexplained erasures or 
changes, it mav be ignored as evidence in the case. 

2. The jury is further instructed that the record of 
money loans in cash hand to hand in substantial 
amounts is usuallv recorded bv the borrower giving a 
note or some written evidence of the receipt of the 
cash: and if it finds from the evidence in this case that 
no such note or receipt was given by the defendant for 
the loans alleged to have been made to him by plaintiff 
in the amounts and at the times alleged, or otherwise, 
then the pieces of paper upon which plaintiff alleges to 
have kept a record thereof in lead pencil should be re¬ 
ceived with great care and caution as evidence of the 
making of such loans. 

3. The jury is instructed that if it finds from the evi¬ 
dence in the case that upon any date or dates plaintiff 
claims to have made a loan or loans to defendant in 
cash hand to hand in the District of Columbia, the de¬ 
fendant in fact was not present in the District of Co¬ 
lumbia, then it cannot find for the plaintiff for any 
almount or amounts he claims to have loaned defendant 
upon any such date or dates. 

The Trial Justice denied all three of appellant’s prayers, 
observing simultaneously that he expected to charge that 
the hairdressing business had nothing to do with it, (Ap¬ 
pellant’s App. 109), appellant taking an exception to the 
denial of his prayers. (Appellant’s App. 110.) 

Appellee claimed to have loaned approximately $65.00 a 
month continuously over a period of five years and five 
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months, without at any time during that period receiving a 
payment on account. (Appellant’s App. 5-16.) He testi¬ 
fied that on occasion during that period he earned as much 
as $150.00 to $200.00 a week. (Appellant’s App. 67.) Yet, 
as he was forced to admit, he never filed an income tax re¬ 
turn during that period of time. (Appellant’s App. 67, 68). 

His so-called sheets of account contain unexplained vital 
changes, erasures and inaccuracies, and other suspicious 
indicia. (Tr. 50-58) 

Appellee kept a regular set of books in ink for his busi¬ 
ness, and also allegedly kept a record of alleged loans to 
appellant in a brown and black book in ink, which, before he 
engaged his present counsel, he showed to other counsel 
who advised him that it would not do. (Appellant’s App. 
47, 66, 68.) Neither said regular set of books, nor the brown 
and black book, was produced, nor any real reason given 
for their absence. 

In December, 1937, the parties effected a full and fair 
settlement for $300.00, appellee receiving appellant’s check 
to his order in that amount, and endorsing the same as pay¬ 
ment to him in full (Defendant’s Exhibit 3), and making no 
claim thereafter until the filing of this suit, although the 
parties met occasionally and exchanged letters. (Appel¬ 
lant’s App. 76, 117.) 

In September, 1938, appellee wrote appellant in English, 
but made no mention of any alleged indebtedness. (De¬ 
fendant’s Exhibit 2.) (Appellant’s App. 119-121.) 

In October, 1938, appellee wrote appellant in Japanese, 
requesting a loan of $50.00, promising to repay it in 
monthly installments of $15.00 beginning the following De¬ 
cember, (Appellant’s App. 76, 77, 109, 122, 123; Defen¬ 
dant’s Exhibit 5), such request being inconsistent with the 
idea that appellant then owned appellee about $4,000.00. 

Appellee stated to a mutual friend in January, 1938, that 
appellant owed him $250.00, but had paid him $300.00 in 
full settlement. (Appellant’s App. 87, 117.) 

All of the alleged loans were made hand to hand in cash at 
appellee’s premises in Washington, D. C., according to ap- 
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police who also testified that he made entry upon his said 
sheets on the day of the loan, or the following day. Evi¬ 
dence for appellant established indisputably that he was 
absent on trips in the Far West for protracted periods in 
1933 and 1936, when, according to said sheets, and to ap¬ 
pellee’s Particulars, numerous loans in substantial total 
had been made to him. (Appellant’s App. 78-85; 88-97.) 

A recognized and competent authority of wide experience 
on questioned documents testified unequivocally that the 
entries on said sheets had been made in groups at one and 
the same sitting. (Appellant’s App. 103, 105, 107.) 

The above factors, considered in connection with ap¬ 
pellee's evasiveness in vital matters, stamp these sheets of 
account as spurious; and in view of the facility with which 
claims for hand to hand cash loans may be manufactured, 
and of the above aspects, the Court erred, it is submitted, 
in declining to grant the prayers requested. 

Point 6. 

The Trial Justice charged in part, over appellant’s ob¬ 
jections, as follows: 

“Now, these papers (referring to appellee’s so- 
called sheets of account) have been admitted in evi¬ 
dence, not as books of account, not as papers used to 
refresh the memory of the witness, that is to say, the 
plaintiff did not testify that after looking at those sep¬ 
arate items, he then recalled the particular loans 
made: but they are admitted based upon his testimony 
that he made these entries at the time the loans were 
hiade or on the succeeding day.” (Appellant’s App. 
110.) (Parenthetical matter supplied.) 

This instruction appears erroneous, because by their ad¬ 
mission under the circumstances, the papers could not be 
considered by the jury other than as books of account. In- 
deedj the fact that they were considered by the jury as 
books of account is shown by the inquiry of a juror during 
its deliberations as to whether the jury could agree on any 
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amount found in the papers, the Justice in effect replying 
in the affirmative. (Appellant’s App. 114.) Certainly they 
are not to be admitted as res gestae. 

The additional instructions therein that the papers “are 
admitted based upon his testimony that he made these en¬ 
tries at tbe time the loans were made or on the succeeding 
day”, hardly served to negative consideration by the jury 
of such papers as books of account, such instruction being 
vague, and omitting to state the quality in which the papers 
were being admitted, and therefore, to an extent, in reality 
endowing such papers in the jurors’ minds with the at¬ 
tributes of books of account. 

Point 7. 

The Trial Justice charged further in part, over appel¬ 
lant’s objections, as follows: 

“Now, in this case the plaintiff’s testimony is based 
upon certain memoranda which he claims he made at 
the time various loans were made to the defendant; 
that he made these entries either on the day on which 
he made the loan or on the succeeding day. * * • 

“If you find that they were not so made, or if you 
find that they were altered thereafter, that is, after the 
expiration of the second day, then as to those items you 
shall disregard them and not base any verdict upon 
them. Your verdict, if you find for the plaintiff, would 
be based upon those entries which you find were made 
at the time or the succeeding day and not thereafter 
altered; that is, if you find that they were so made as 
testified by plaintiff.” (Appellant’s App. 110, 111.) 

(a) 

It will be recalled that appellee testified that all the al¬ 
leged loans had been made hand to hand in cash at his 
premises in Washington, D. C., and that all entries had been 
made upon the sheets on the day of the loan, or not later 
than the following day. 

In his Particulars, appellee claims four loans during 
June, 1933, five loans during July, 1933, and five loans dur- 
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mg August, 1933, totalling $154.00, (Appellant’s App. 6), 
the items therefor being identical with those inscribed for 
said months on plaintiff’s (appellee’s) Exhibit 2 (1933). 

However, appellant testified that he left W ashington, 
D. C., by automobile with Dr. Thomas A. Brown, May 28 or 
29, 1933, for Pittsburgh, proceeding thence by train to Chi¬ 
cago where he stayed about one month, thence going to San 
Francisco and Los Angeles, returning to Washington, 
D. C., the very last part of August, 1933; that on June 2S, 
1933, he was actually en route by train from Salt Lake City 
to San Francisco, appellant’s (defendant’s) Exhibit 11, a 
post card, having been mailed by him on that date on the 
train (Appellant’s App. 7S-82, 116); that he received no 
loans from appellee prior to 1934. (Appellant’s App. 74.) 

It is significant that appellee did not see fit to challenge 
appellant’s testimony as to his absence from Washington 
in 1933, which appellee could readily have done if it were 
incorrect, as the Dr. Thomas A. Brown who accompanied 
appellant part of the way, is the brother of Sobretta Brown 
Shima, appellant in Shima v. Shim a. No. 7841, this Court, 
(130 F. 2d 809), and is the son of Thomas A. Brown, ap¬ 
pellee in Shima v. Brown, No. 8301, this Court, and appel¬ 
lant in Brown v. Shimahukuro, et al., 73 App. D. C. 194, 118 
F. 2d 17, these family members being all very hostile to 
appellant Shima, and said Sobretta Brown Shima and said 
Thomas A. Brown being represented in their said three 
suits against appellant Shima by the same counsel who 
represents appellee Nagayama. 

<b) 

Appellee's Particulars, (Appellant’s App. 11) and sim¬ 
ilarly his (plaintiff’s) Exhibit 5 (1936), contain ten items 
of alleged loans, totalling $90.90, over the period July 9, 
1936, through August 20, 1936. However, appellant testi¬ 
fied that he was absent from the District of Columbia from 
July 5, 1936, to August 22, 1936, helping to drive Mr. 
Charles L. Dixon and his family to Denver, Colorado, and 
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return to Washington, D. C., by auto. (Appellant’s App. 
82-85.) 

Appellant amplified in this connection that the automo¬ 
bile, a new 1936 Plymouth, had belonged to Mr. Dixon, the 
party, which left Washington July 5, 1936, consisting of 
Mr. Dixon, and his children, Mary, Stella, Ray, and Max¬ 
ine, and of appellant, Mrs. Dixon, the mother, having been 
already at Denver, and joining the party when it arrived 
there a few days later, Mr. Dixon and appellant alternating 
in driving; that Mrs. Dixon had a brother and a sister in 
Montana, and after visiting them there, the party went 
to the Yellowstone National Park, and then to Denver 
again, returning to Washington about August 22, 1936, 
Mrs. Dixon having been continuously with the party after 
its first arrival at Denver (Appellant’s App. 82-S5); that 
during the period of his absence, appellant borrowed no 
money from appellee. (Appellant’s App. 84.) 

Cross-examination developed that this trip had been of¬ 
fered to appellant by Mr. Dixon. (Appellant’s App. 85.) 

(c) 

Charles L. Dixon, of Lorton, Virginia, U. S. Railway 
Mail clerk, so employed for the past 38 years, confirmed 
that appellant was with him and his family all the time on 
said automobile trip, Washington, D. C. to Denver, Mon¬ 
tana, Yellowstone Park, Denver, and return, over the pe¬ 
riod July 5, 1936, to about August 21, 1936; that his wife 
had gone on ahead to Denver, and was picked up by them, 
there, the party proceeding thence to the other points indi¬ 
cated, appellant having been with them on all the sights, 
appellant and the witness taking turns in driving the lat¬ 
ter’s new automobile. (Appellant’s App. 88-92.) 

The witness was positive that the year of this trip was 
1936. He had bought his new car in the spring of that 
year. (Appellant’s App. 90.) 



34 


<d) 

Mrs. Charles L. Dixon, wife of the immediately preced¬ 
ing witness, and mother of the children mentioned, testified 
that she was in Denver in July, 1936, the party, comprised 
of her said husband, said children, and appellant, meeting 
her there by auto around July 7, 1936; that thence the en¬ 
tire party, including appellant, proceeded to Montana, Yel¬ 
lowstone National Park, and Denver, all finally returning 
in her husband’s car to the District of Columbia about Au¬ 
gust 21, 1936. (Appellant’s App. 92-94.) 

Mrs. Dixon was positive that 1936 was the year of the 
triji, being able to fix the year clearly because in 1936 she 
had had a young son (who did not go on the trip), and 
also because in that year her boy was hurt badly; that at 
the time when she gave her said testimony herein, none of 
her children who went on this trip, was in the District of 
Columbia, except Ray. (Appellant’s App. 93, 94.) 

(e) 

Stanley Ray Dixon, mentioned above, son, 19 years old, 
apprentice instrument maker, testified that he accompanied 
his father and appellant and the others on this trip to 
Denver and Montana and back to Washington, D. C., leav¬ 
ing here July 5, 1936, and returning August 21 or 22, 1936, 
his sisters and father having been on the entire trip, and 
the mother joining them in Denver and having been with 
them the rest of the time; that from the time of departure 
July 5, to return here, the witness saw appellant, who was 
also on the trip, practically every day, the automobile be¬ 
ing his father’s. (Appellant’s App. 94-97.) 

Witness was positive that the year was 1936, not 1935, 
their 1936 Plymouth, purchased in April, 1936, being prac¬ 
tically new before they started out; that August 21, 1936, 
is fixed in his mind as the date of return, because his fa¬ 
ther had to go to work August 22, having had his leave ex¬ 
tended. (Appellant’s App. 96.) 
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During the course of cross-examination of this young 
witness, the Court admonished appellee’s counsel that one 
of his questions was not proper; then admonished him 
again later that his further cross-examination was not 
proper; then finally advised him that his examination of 
this witness as he was continuing to conduct it, might lead 
the Court to a motion to withdraw a juror. (Appellant’s 
App. 96, 97.) 

<f> 

It is submitted that if appellee had actually made his 
entries upon said sheets of paper on the day of the alleged 
loan, or the day thereafter, no such fundamental error 
could possibly have occurred, as that of claiming hand to 
hand loans in cash at Washington, D. C., during periods 
of time when appellant was absent on protracted trips to 
distant points. It is significant in this connection that in 
his Particulars, and similarly in his (plaintiff’s) Exhibit 
4 (1935), appellee makes no claim for any loans in June 
and July, 1935, although appellant was in the District of 
Columbia during all of that time. Undoubtedly, in fabri¬ 
cating his so-called sheets of account shortly before filing 
this suit in 1939, appellee recalled that about the year 1935 
or 1936 appellant had been out of the city for several weeks: 
and appellee naturally sought in constructing his spurious 
accounts to make his entries correspond accordingly. TTis 
memory proved to have been fairly accurate as to the 
months of appellant’s said absence, but appellee got his 
years mixed! 

In view of the fundamentally fraudulent character of 
these sheets as so further disclosed by entries carrying 
dates when appellant was absent on trips to distant points, 
and as disclosed still further by vital alterations and era¬ 
sures (particularized in the analysis contained in the rec¬ 
ord on appeal herein, Tr. 50-58), it is urged that the Court 
erred in charging that items not made contemporaneously 
or altered after their entry, could be disregarded, and ver¬ 
dict rendered for the balance; and that the jury should 
have been charged instead to disregard all of said entries. 
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Point 8 
(a) 

Appellee was virtually his only witness, and his so-called 
sheets of account, his only documentary evidence. While 
it is true that he had some colored former employees or 
students as witnesses, their testimony was generally only 
to the effect that on a few occasions they had seen appellee 
pass some money to appellant. (Appellant’s App. 69, 70.) 

On the whole, appellee wishes to have it believed that al¬ 
though he kept a regular set of books in ink for his business 
accounts, and kept a brown and black book in ink contain¬ 
ing record of his alleged loans which he showed to Mr. 
Munter (Appellant’s App. 65-68), he, of collegiate educa¬ 
tion, in this country since 1908, threw all away, preferring 
to place sole and unlimited reliance for recordation of his 
most important transactions of all, involving large 
amounts of money, and for collection of the same, upon 
pencillings not carrying admitted credits, and bearing nu¬ 
merous and unexplained vital erasures and changes, and 
inscribed on mutilated and flimsy pieces of scrap paper. 

o>) 

As stated, appellant testified that he had borrowed some 
small amounts from appellee, usually in sums of $2.00 or 
$3.00, possibly on some occasions as much as $5.00, never 
owing appellee more than $250.00 in the aggregate at any 
one time, the parties making occasional settlements (Ap¬ 
pellant's App. 71, 72, 74, 85), and repayment by appellant 
not being based on the receipt by him of any inheritance 
(Tr. 150); that December 9, 1937, in full settlement of all 
accounts, he gave appellee check for $300.00 (Appellant’s 
App. 117) written out and given to appellee at the latter’s 
premises, using either his pen or appellee’s pen to write 
out the check (Appellant’s App. 72, 74-76), appellee right 
then and there in the presence of appellant endorsing it 
under the written release (Appellant’s App. 75), appellant 
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owing appellee a total of around $250.00 at the time. 
(Appellant’s App. 75.) 

Such release (“Full settlement of debts against the 
maker of this instrument”) stands complete and binding in 
every circumstance except as challenged by the bare word 
of a man who at the second trial was obliged to admit that 
he had testified falsely at the first trial in denying that he 
had consulted Mr. Munter, and at the last trial that he had 
never filed an income tax return, (Appellant’s App. 67, 68), 
and whose habit of endorsing checks, as shown bv defen- 
dant’s (appellant’s) exhibits 7, 9, and 10, is to write his 
name near the top of the check. (Appellant’s App. 117, 
118.) 

Appellant did not keep track of his indebtedness to 
dimes and pennies, but he knew its approximate amount 
at all times. (Appellant’s App. 72, 73.) 

Up to 1936, the parties made settlements at the end of 
every month, appellant often paying appellee more than 
he owed him, to help him out. (Appellant’s App. 85.) 
From 1936 to December, 1937, there were only infrequent 
settlements, appellant on many occasions during that pe¬ 
riod making loans to appellee, some of such loans having 
been by check drawn to appellee at appellant’s direction by 
a Mrs. Yamasaki, now deceased. (Appellant’s App. 73, 
85.) 

(c) 

Appellant added that his first loan from appellee was 
in the summer of 1934, he receiving thereafter some fur¬ 
ther loans, usually from $2.00 to $5.00, very seldom larger 
than the latter amount, the maximum total which he owed 
appellee at any one time being about $250.00 (Appellant’s 
App. 74); that in December, 1937, at appellee’s premises 
here, they had a final settlement; that on that occasion, 
appellant told appellee that to his knowledge he owed ap¬ 
pellee $250.00, appellee then confirming that amount, after 
which appellant stated that he would give appellee $300.00 




in full payment, which was satisfactory to appellee, appel¬ 
lant then writing out check for that amount, and handing 
it to appellee, and asking for a receipt; that it was then 
agreed to write a receipt on the back of the check, appellee 
thereafter to endorse, and appellant then wrote out a re¬ 
ceipt on the back of the check, and appellee then and there 
endorsed his name thereunder; that as appellee had no 
bank account and never had had, appellant took appellee 
to the former’s bank (National Metropolitan Bank) where 
appellant identified appellee, who then received the pro¬ 
ceeds of $300.00 from the check. (Appellant’s App. 74-76.) 

Appellant testified further that the cancelled check from 
such transaction is defendant’s (appellant’s) Exhibit 3 
(Appellant’s App. 117), said check having been in full set¬ 
tlement, and the receipt having been written on its back 
before appellee endorsed, and appellant not having re¬ 
quested appellee to endorse in any particular manner. 
(Appellant’s App. 75.) 

<d> 

Appellant testified further that thereafter and until the 
filing of this suit, appellee never made any demand upon 
him, although they saw each other several times (Appel¬ 
lant’s App. 76); that thereafter, while at Stamford, Con¬ 
necticut, appellant received a letter from appellee, in Eng¬ 
lish, dated September 5, 1038, both the letter and the en¬ 
velope being in appellee’s handwriting (Defendant’s Ex¬ 
hibits 1 and 2, Appellant’s App. 76, 119-121); that appel¬ 
lant did not respond to that letter, in which no mention was 
made of this alleged indebtedness, later seeing appellee 
who did not mention the letter, the matter ending there. 
(Appellant’s App. 76.) 

(e) 

Appellant further testified that a little later, at Stam¬ 
ford, he received a letter written to him in Japanese by 
appellee, dated October 14, 1938, the address on the en¬ 
velope also being in appellee’s handwriting, such envelope 
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and letter being defendant’s (appellant’s) Exhibits 4 and 5 
(Appellant’s App. 76, 121, 122); that in that letter (full 
translation of which appears Appellant’s App. 76, 77) ap¬ 
pellee made no mention of any alleged indebtedness to him, 
but on the contrary asked appellant to loan him fifty dol¬ 
lars, promising therein to repay the same at the rate of 
fifteen dollars monthly beginning the following December; 
(In his own translation, Tr. 260, appellee uses the word 
“repay”—“From December 1, I will repay fifteen dollar. 
I could sent it to you each month, and to pay up.”), all of 
which is, of course, directly inconsistent with any supposi¬ 
tion that at that time appellant owed appellee around $4,- 
000.00; that appellant did not make the loan requested; 
that since the settlement in December, 1937, he has loaned 
appellee at the latter’s request, by check, a total of $32.00, 
namely, $2.00 on December 14, 1937, (Defendant’s Exhibit 
10, Appellant’s App. 77, 117), $10.00 on January 25, 1938, 
(Defendant’s Exhibit 9, Appellant’s App. 78, 11S), and 
$20.00 on February 5, 1938 (Defendant’s Exhibit 7, Appel¬ 
lant’s App. 78, 118); that these were loans, not payments 
on account. (Appellant’s App. 78.) 

(f) 

Miss Mivoko Tamesa, 27 years old, American citizen, 
born Seattle, now and since "March, 1936, employed U. S. 
Treasury Department, Washington, D. C., testified that she 
has known appellee since that date, and also knows appel¬ 
lant; that in January, 1938, appellee took her to an after¬ 
noon concert at Constitution Hall, and later to dinner, and 
that during the course of their conversation concerning 
mutual friends and acquaintances (the number of which 
would be quite limited in a city like Washington), appellee 
told her that appellant had owed him about $250,000, but 
had given him $300.00 which was in full settlement of all 
loans which he had made to appellant. (Appellant’s App. 
86-88.) 
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(g) 

In addition there is the testimony of appellant, and of 
Mr. and Mrs. Charles L. Dixon, and of Stanley Ray Dixon, 
relative to appellant’s absences at distant points in 1933 
and 1936, and also of Mr. Ira N. Gullickson, all such testi¬ 
mony being summarized under Points 7 and 2 hereinabove. 

Accordingly, it is urged that the verdict and judgment 
are contrary to the law applicable to the issues, and not 
supported by a fair preponderance of the evidence. 

Point 9. 

(a) 

June 27, 1941, following the first trial herein, Mr. Justice 
Laws filed his Memorandum on appellant’s Motion for New 
Trial, in which he stated his “strong impression that the 
notes of plaintiff which were introduced in evidence are not 
trustworthy”, giving therein his reasons for that observa¬ 
tion. (Appellant’s App. 26-29.) The “notes” referred to 
were plaintiff’s (appellee’s) said Exhibits Nos. 1 to 8. 

This Court on November 12, 1941, (No. 7987) through 
Mr. Justice Miller, denied appellee’s Petition for Special 
Appeal from the Order of Mr. Justice Laws granting new 
trial. 

December 3, 1941, second trial began before Mr. Justice 
Adkins and a jury, appellee again, over appellant’s objec¬ 
tions, placing in evidence his said Exhibits Nos. 1 to 8, 
withdrawing later his Exhibit 8. At this trial, appellee ad¬ 
mitted that he had testified falsely at the former trial con¬ 
cerning his visit, prior to bringing this suit, at the office of 
an attorney (not his present counsel) with his “books”, 
which was concerning a material matter. The fact is that 
he likewise testified falsely at the second trial, by repeat¬ 
edly asserting that he did not recall going to the office of 
this other attorney, saying, when finally cornered, that he 
would then tell the truth; that he did go. 
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At the first trial, that attorney was not called as a witness, 
but he was called for the second, and probably his presence 
was persuasive in enabling appellee to recall, after earlier 
repeated denials, that he had consulted such other attorney 
who, after seeing appellee’s said brown and black book, 
advised appellee that it would not do. 

March 30, 1942, following the second trial herein, Mr. 
Justice Adkins filed his Memorandum on appellant’s 
Motion for New Trial, stating therein in part: 

“Plaintiff’s case depends on the genuineness of the 
seven sheets containing a list of the loans alleged to 
have been made by him to defendant during the period 
beginning in 1932 and ending in 1937. * * • Justice 
Laws gave a number of reasons for doubting the 
authenticity of the seven sheets. The additional testi¬ 
mony just mentioned confirms the doubt. In my 
opinion, a verdict based on those sheets should not be 
sustained.” (Appellant’s App. 34.) 

The “seven sheets” referred to were plaintiff’s (ap¬ 
pellee’s) said Exhibits Nos. 1 to 7. 

This Court, on June 16, 1942 (No. 8245) through Mr. 
Chief Justice Groner, denied appellee’s Petition for Special 
Appeal from the order of Mr. Justice Adkins granting new 
trial. 

(b) 

At the outset of the last trial, appellant objected to the 
admission in evidence of appellee’s so-called memoranda, 
on the ground that the same were not made, nor required 
to be made, in the regular course of appellee’s business, but 
appellant was not sustained, the Trial Justice observing 
that he was unwilling to overrule the other Justices who 
had held the memoranda admissible. Nor would the last 
Trial Justice allow appellant to cite authorities in support 
of his objection. (Bates v. Preble, 151 U. S. 149, 14 S. C. 
277, 38 L. ed. 106; Smith v. Rents, 131 N. Y. 169, 30 N. E. 
54,15 L. R. A. 138.) (Appellant’s App. 47, 48, 54, 55.) 
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At the close of all of the evidence, appellant moved to 
strike appellee’s said memoranda and to direct verdict for 
defendant (appellant), the Justice replying that he was 
somewhat doubtful but would overrule the motion and let 
the jury pass on it. (Appellant’s App. 110.) 

Verdict and judgment for appellee were rendered Oc¬ 
tober 16, 1042. On October 24, 1942, appellant moved to 
set aside said verdict and judgment, and to enter judgment 
for defendant (appellant) or to grant new trial (Appel¬ 
lant’s App. 39, 40), such motion being overruled October 
30,1942 (Appellant’s App. 40), the Trial Justice observing 
in effect that he would not disturb this last verdict in view 
of the two prior verdicts. Accordingly, while declining to 
overrule the other Justices with respect to the admissibility 
of appellee’s memoranda, the Trial Justice did in effect 
overrule their opinions as to the bona tides of appellee’s 
case, as expressed in their respective Memoranda. (Ap¬ 
pellant’s App. 26-29, 34.) The jury at the last trial agreed 
in very large measure with their opinions, finding in effect 
that nearly three-fourths of the total amount of appellee’s 
claims, and his testimony and evidence in support of the 
same, were false and fraudulent, and arriving at a so-called 
compromise verdict possibly in the mistaken view that as 
the Trial Justice had admitted said scraps of paper, he 
may have believed that something was due appellee at any 
event. 

This suit must stand or fall upon appellee’s memoranda. 
"Without the same, he has no independent recollection, ren¬ 
dering his proof then about nil. Accordingly, it is urged 
that for the reasons appearing in appellant’s said motion 
filed October 24, 1942, (Appellant’s App. 39, 40), the same 
should have been granted. 

Davis v. Central States Fire Insurance Co., 121 Kan. 

69, 245 P. 1062; 

Barrett v. Lewiston, etc.. Street Ry. Co., 113 Me. 

562, 92 A. 934; 

Clark v. Jenkins, 162 Mass. 397, 398, 38 N. E. 974. 
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A verdict without evidence to sustain it is contrary to 
law. A verdict contrary to law has no sacredness or 
legality whether it be a first verdict or the last of a dozen 
consecutive verdicts in favor of the same party. Spinks v. 
Athens Sav. Bank , 108 Ga. 376, 379, 33 S. E. 1003. 

CONCLUSION. 

Although appellee has been in the United States for the 
past thirty-four years, and has been engaged in business 
here, and allegedly has studied at universities, he could 
produce no receipt, cancelled check, voucher or other evi¬ 
dence, except the pencillings made by him without any wit¬ 
ness whatsoever, on flimsy sheets of paper carrying mani¬ 
fold unexplained erasures and vital changes, and other sus¬ 
picious indicia. 

His regular business records were kept by him in ink in 
a book, and a book containing entries of alleged loans to 
appellant was also kept by him in ink; but neither was pro¬ 
duced, and no real reason was given for their absence. 

Appellee was very evasive in answers to vital questions, 
and he affected not to see or to be aware of the alterations 
and erasures upon his memoranda. He never had a bank 
account, and he filed no income tax return during the years 
in question. 

When the above aspects are considered in connection 
with his written release to appellant in December, 1937, and 
his letters in September, 1938, and October, 1938, one 
soliciting a loan and promising to repay it in installments, 
and are further considered in connection with the explicit 
testimony of Miss Tamesa, the wholly uncontroverted testi¬ 
mony of Mr. and Mrs. Charles L. Dixon and their son, and 
the sound testimony of Mr. Ira N. Gullickson, highly quali¬ 
fied expert and conscientious public official, the conclusion 
appears inescapable that appellee’s (plaintiff’s) Exhibits 
Nos. 1 to 8, upon which his case is very vitally predicated, 
are not only not admissible for any purpose under the 
authorities, but are wholly spurious. 


44 


Wherefore, it is earnestly urged that this cause should 
be remanded to the District Court with instructions to set 
aside and vacate said judgment of October 16, 1942, and to 
enter judgment for appellant (defendant), or to set aside 
and vacate said judgment and to grant new trial, in the 
latter event the District Court to be directed to hold said 
exhibits as not admissible for any purpose. 

Respectfully submitted, 

John Wattawa, 

1317 F Street, N. W. 

Vivian 0. Hill, 

624 Southern Building, 
Attorneys for Appellant. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia. 


No. 8414 


SHOKUWAN SHIMABUKURO (JESSE S. SHIMA), 

Appellant, 

v. 

HIDEYOSHI NAGAYAMA, 

Appellee. 


Appeal from Judgment and Order of the District Court of 
the United States for the District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANT. 
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1 1 In the District Court of the United for the 

District of Columbia 

Civil Complaint No. 3901 
Filed Aug 24 1939 Charles E Stewart, Clerk 

Higeyoshi Nagayama, 3615^4 Prospect Ave., N. IV., 
Washington, D. C., Plaintiff, 

vs. 

Shokuwan Shimabukuro, alias Jesse S. Shima, 2946 Carl¬ 
ton Avenue, N. E., Washington, D. C., Defendant. 

! Complaint for Money Lent and Services Rendered. 

1 . 

The plaintiff and defendant in this complaint are both 
Japanese, neither of which are citizens of the United States, 
but both reside in the District of Columbia. That the com¬ 
plaint is in debt and the amount involved exceeds ONE 
THOUSAND and no/lOOths (1000.00) DOLLAES. 

2 . 

The plaintiff, Higeyoshi Nagayama, sues the defendant 
Shokuwan Shimabukuro, alias Jesse S. Shima, for that here¬ 
tofore, to-wit: in the year 1931, the defendant informed the 
plaintiff that he, the defendant, had been named as a bene¬ 
ficiary under a Will which had been executed by Mary F. 
Henderson and that upon the death of Mary F. Henderson, 
he, the defendant, would obtain a bequest in the sum of 
ONE HUNDRED THOUSAND and no/lOOths (100,000.00) 
DOLLARS, and that a trust fund would be created for him 
in the sum of ONE HUNDRED THOUSAND and no/lOOths 
(100,000.00) DOLLARS. That the said Mary F. Hender¬ 
son died on, to wit: July 16, 1931, and there was exhibited 
in the Probate Court of the District of Columbia for pro¬ 
bate and record, a paper writing purporting to be the Last 
Will and Testament of Mary F. Henderson, deceased, which 
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provided for defendant the legacies aforesaid. That the 
defendant came to the plaintiff who operated a beauty parlor 
and hair dressing establishment, in the year of 1932, to-wit: 
in June, and requested the plaintiff to lend to him certain 
monies when he may need the same, and to extend to him 
certain credit at his place of business and that the 
2 defendant then and there promised the plaintiff that 
when he obtained the money or any part thereof rep¬ 
resenting his bequest from the Henderson Estate, he would 
repay plaintiff with interest. 

The plaintiff, relying upon the promise of the defendant, 
and having notice of the bequests which had been made to 
him under the paper writing purporting to be the Last Will 
and Testament of Mary F. Henderson, deceased, did, be¬ 
ginning June 1st, 1932, at his special instance and request, 
extend certain credits and lend certain monies to the defen¬ 
dant in the sums and value of which as are set out in the 
Particulars of Demand attached hereto and made a part 
hereof. 

That the defendant, in November of 1937, due to certain 
litigation over the estate of the late Mary F. Henderson, 
entered into a contract with certain heirs-at-law and resid¬ 
uary legatees under the Will of the said Mary F. Hender¬ 
son, deceased, and the Executor and Trustee of said es¬ 
tate ; whereby he released all of his right, title and interest 
to any claim from the estate of Mary F. Henderson, de¬ 
ceased, for the consideration of the sum of SIXTY SEVEN 
THOUSAND FIVE HUNDRED and no/lOOths (67,500.00) 
DOLLARS to be paid to him as is set out in said agree¬ 
ment which is attached hereto, and made a part hereof as 
Exhibit “A”. 

That in accordance with said Agreement, to-wit: in the 
year of 1937, in November, the defendant, as provided in 
said agreement, was paid the sum of FORTY THOUSAND 
and no/lOOths (40,000.00) DOLLARS. That there is a 
credit balance due defendant under said agreement in the 
amount of TWENTY SEVEN THOUSAND FIVE HUN- 
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DR ED and no/lOOths (27,500.00) DOLLARS, now in the 
hands of Union Trust Company, a corporation, of the Dis¬ 
trict of Columbia, as Administrator d.b.n.c.t.a. and substi¬ 
tuted Trustee of the Estate of Mary F. Henderson, de¬ 
ceased. That the defendant in December, 1937, paid to the 
plaintiff on account of his indebtedness the sum of THREE 
HUNDRED and no/lOOths (300.00) DOLLARS and prom¬ 
ised to pay the balance at an early date. That the defen¬ 
dant in January of 193S, paid to the plaintiff the sum of 
TWENTY and no/lOOths (20.00) DOLLARS on account of 
said indebtedness, making a total payment on account of 
his indebtedness to plaintiff of THREE HUNDRED AND 
TWENTY and no/lOOths (320.00) DOLLARS, as is set out 
in the Particulars of Demand attached hereto and made a 
part hereof. 

3 That the defendant has refused to pay the balance 

of said indebtedness or any part thereof although 
often requested so to do and there is now due and owing to 
the plaintiff by the defendant, exclusive of all set-offs or 
just grounds of defense, the sum of THREE THOUSAND 
NINE HUNDRED THIRTY FIVE and 6C/100ths 
(3935.60) DOLLARS with interest at the rate of SIX PER¬ 
CENT (6%) as is set out in the Particulars of Demand. 

WHEREFORE, the plaintiff brings this suit and de¬ 
mands of the defendant the total sum of of THREE THOU¬ 
SAND NINE HUNDRED THIRTY FIVE and 60/100ths 
(3935.60) DOLLARS with interest at SIX PERCENT 
(6/f) from June 1st, 1932, besides costs. 

RICHARD E. WELLFORD, 
Attorney for Plaintiff 
1106 Chandler Building 
Washington, D. C. 
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4 Particulars of Demand 


Money Lent 




1932 




June 

July 


August 

1st . 

.$15.00 2nd 

. $1S.00 

4th . 

. $10.00 

6th . 

. 20.00 8th 

. 10.00 

9th . 

. 8.00 

10th 

. 5.00 11th 

. 7.50 

17th 

. 15.00 

14th 

. 10.00 14th 

. 15.00 

25th 

. 16.00 

17th 

. 16.00 20th 

. 12.00 

30th 

. 22.50 

23rd 

. 12.40 27th 

. 10.00 







$71.50 


$78.40 

$72.50 



September 

October 

November 

1st . 

. $1.25 4th 

. $2.00 

3rd . 

. $17.50 

3rd . 

. 4.00 9th 

. 23.00 

9th . 

. 19.00 

5th . 

. 20.00 13th 

. 10.00 

16th 

. 8.00 

16th 

. 15.00 16th 

. 9.00 

22nd 

. 15.00 

23rd 

. 6.00 21st 

. 15.00 

30th 

. 10.00 

27th 

. 8.15 30th 

. 8.50 



30th 

. 10.00 



$69.50 



$67.50 




$64.40 




December 

June. 


$7S.40 



Julv. 


72.50 

2nd . 

. $17.50 

August. 


71.50 

5th . 

. 7.00 

September... 


64.40 

12th 

. 20.00 

October. 


67.50 

19th 

. 8.25 

November . . . 


69.50 

24th 

. 16.50 

December ... . 


81.25 

30th 

. 12.00 








$505.05 


$81.25 

TOTAL, 1932 


.$505.05 



1933 




January 

February 


March 

3rd 

. $10.00 5th 

. $12.00 3rd 

. $4.00 

8th 

. 8.00 8th 

. 2.00 10th 

. 2.50 

Car. 

Fwd. .. 18.00 

$14.00 


$6.50 
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5 January February March 


Brt. Fwd. .. $18.00 


$14.00 

$6.50 



14th 

. 14.50 15th . 

. 10.00 

12th 

. 15.00 

20th 

. 15.00 20th . 

. 8.00 

18th 

. 13.00 

25th 

. 1.80 26th . 

. 17.00 

24th 

. 5.00 

28th 

. 6.00 29th . 

. 3.00 

30th 

. 17.00 







$51.30 

$44.50 


$68.00 





April 


May 

June 

5th . 

. $15.00 

7th . 

. $4.00 13th . 

. $15.00 

10th 


14th 

. 10.00 20th . 

. 10.00 

15th 

. 1S.00 

20th 

. 14.00 27th . 

. 4.50 

30th 

. 25.50 

29th 

. 15.75 30th 

. 13.00 


$63.50 


$43.75 

$42.50 


July 


Ausrust September 

6th . 

. $7.00 

6th . 

. $15.00 3rd . 

. $5.00 

10th 

. 10.00 

12th 

. 15.00 10th 

. 18.00 

18th 

. 15.00 

18th 

. 12.00 17th 

. 10.00 

26th 

. 12.00 

24th 

. 10.00 22nd 

. 5.00 

30th 

. 6.50 

30th 

. 9.00 29th 

. 3.00 



$50.50 


$61.00 

$41.00 


October 


November 

December 

6th . 

. $15.00 

2nd 

. $15.00 4th 

. $15.00 

9th . 

. 12.00 

8th 

. 12.00 10th 

. 6.00 

16th 

. 4.00 

12th 

. 7.00 19th 

. 14.00 

22nd 

. 7.00 

17th 

. 16.50 28th 

. 20.80 

28th 

. 8.00 

26th 

. 5.00 




30th 

10 00 

$55.80 


$46.00 

$65.50 
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January.$6S.OO 

February. 51.30 

March. 44.50 

April. 63.50 

May. 43.75 

June. 42.50 

July. 50.50 

August. 61.00 

September. 41.00 

October. 46.00 

November. 65.50 

December. 55.80 


$633.35 


TOTAL, 1933 . 633.35 




1934 




January February 

March 

4th . 

. $20.00 2nd .. 


$8.00 7th . 

.$23.70 

12th 

. 10.00 8th .. 


18.00 10th 

. 15.00 

20th 

. 7.00 16th . 


10.00 18th 

. 12.50 

26th 

. 15.00 21st . 


15.00 22nd 

. 15.00 

30th 

. 4.00 28th . 

>■»••• 

16.00 30th 

. 5.00 

£ 

$56.00 


$67.00 

$71.20 

o 

April 

May 


June 

3rd . 

. $ 3.00 5th . 

k * ■ • • 

$15.00 1st . 

.$50.00 

8th . 

. 10.00 12th . 


10.00 


15th 

. 5.00 16th . 


5.00 

$50.00 

20th 

. 16.00 22nd. 


10.00 


24th 

. 2.00 29th . 


12.00 


29th 

. 15.00 







$52.00 



$51.00 
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July August September 


3rd . 

.$25.00 2nd . . . 

... $ 5.00 4th . 

.$18.50 

15th 

. 25.00 6th . . . 

... 10.00 10th 

. 14.20 

i 

- Sth . . . 

... 12.00 16th 

. 7.00 

i 

$50.00 12th ... 

... 14.00 20th 

. 10.00 


14th ... 

... 15.00 29th 

. 15.00 


18th .. . 

... 1.50 



30th .. . 

... 7.50 

$64.70 



$65.00 



October November 

December 

1st . 


... $ 5.00 2nd . 

.$18.00 

8th . 

. 5.00 5th . . . 

... 10.00 10th 

. 13.15 

10th 


... 15.00 15th 

. 12.35 

17th 


... 10.00 20th 

. 13.00 

26th 

. 13.00 29th . . . 

... 18.00 28th 

. 15.00 

30tli 

. 15.00 

30th 

. 10.00 



$58.00 



$64.50 


$81.50 


January . 

...$ 56.00 

February . 

... 67.00 

March. 

... 71.20 

April. 

... 51.00 

Mav. 

... 52.00 

June. 

... 50.00 

July. 

... 50.00 

Aue^ist. 

... 65.00 

September .... 

... 64.70 

October. 

... 64.50 

November . . . . 

... 58.00 

December. 

... 81.50 

$730.70 

TOTAL, 1934 ... 



730.70 
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1935 



January 

February 

March 

4th . 

.$20.00 6th . 

.$ 9.50 1st . 

.$23.00 

12th 

. 15.00 11th 

. 18.00 10th . 

. 15.00 

20th 

. 18.00 16th 

. 15.00 18th . 

. 18.00 

22nd 

. 5.00 20th 

. 13.00 22nd 

. 13.00 

26th 

. 8.00 28th 

. 15.00 25th . 

. 8.00 

29th 


30th . 



$81.00 

April 

$70.50 

May 

$82.00 

August 

7th . 

.$15.80 5th . 

.$20.00 11th . 

..$25.00 

14th 

. 20.00 12th 

. 18.00 16th . 

. 10.00 

20th 

. 10.00 16th 

. 8.00 19th . 

.. 15.00 

25th 

. 8.25 18th 


. 8.75 

30th 

. 15.00 21st 

. 2.50 22nd 

. 1.50 


22nd 

. 18.00 24th . 

. 1.95 


$69.05 29th 


. 15.00 

7 

S 


$77.50 

$77.20 

September 

October November 

7th . 

.$18.00 1st . 

.$14.00 3rd . 

.$ 3.00 

12th 

. 14.20 8th . 

. 5.00 5th . 

. 15.00 

15th 

. 7.00 11th 

. 4.75 8th . 

. 14.75 

20th 

. 10.50 13th 

. 15.00 11th . 

. 16.00 

25th 

. 5.70 15th 

. 3.80 14th . 

. 18.00 

30th 

. 6.60 17th 

. 18.20 17th . 

. 4.75 


20th 

7.50 18th . 

. 1.55 


$62.00 21st 

. 3.20 22nd 

. 2.00 


24th 

. 2.60 26th. 

. 5.00 


27th 

. 10.00 30th . 

. 3.50 


$84.05 


$83.55 
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December 


January .... 


.$ 81.00 




February . . . . 

• • • • 

. 70.50 

2nd . 

. $ 8.00 


March . 


. 82.00 

10th 

. 13.15 


April. 


. 69.05 

14th 

. 12.35 


Mav. 


. 77.50 

17th 

. 13.00 


August. 


. 77.20 

20th 

. 5.00 


September . . . 

• • « • 

. 62.00 

23 rd 

. 10.00 


October . 


. 84.05 

25th 

. 7.00 


November . . . 

• • • • 

. 83.55 

31st 

. 10.00 


December .... 


. 78.50 


$78.50 




$765.35 




TOTAL, 1935 ... 

. 765.35 




1936 




January 


February 


March 

3rd . 

. $20.00 

5th . 

. $15.00 

4th . 

. $10.00 

12th 

.. 15.00 

10th 

. 3.30 

7th . 

. 5.60 

18th 

. 10.00 

16th 

. 2.00 

10th 

. 12.00 

26th 

.. 3.00 

22nd 

i . 18.00 

15th 

. 15.00 

28th 

. 5.00 

26th 

. 7.00 

20th 

. 3.20 


i - 

28 th 

. 17.25 

31st , 

. 14.00 


$53.00 








$62.55 


$59.80 


April 


May 


June 

2nd . 

.$ 3.00 

3rd 

.$ 6.00 

2nd . 

. $ 3.00 

13th 

.. 10.00 

6th . 

. 18.00 

4th . 

. 5.00 

18th 

. 5.00 

13th 

. 20.00 

10th 

. 16.50 

20th 

. 14.00 

20th 

. 7.00 

15 th 

. 8.00 

22nd 

. 12.00 

28th 

. 15.00 

20th 

. 2.00 

26th 

800 



24th 

15.00 

30th 

. 15.00 


$66.00 

29th 

. 10.00 


$67.00 




$59.50 
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July August September 


1st . 

.$15.00 1st . . . 

.. $ 5.00 2nd . 

..$20.00 

9th . 

. 7.00 3rd . . . 

.. 10.00 16th 

. 10.00 

12th. 

. 12.00 8th .. . 

.. 3.50 23rd 

. 17.00 

16th 


.. 8.00 26th 

. 10.00 

22nd 

. 14.50 20th . . . 

.. 17.50 30th 

. 10.00 

27 th 

10 00 23rd . . 

2.00 



- 28th ... 

8.25 

$67.00 


$61.90 



8 


$54.25 



October November 

December 

6th . 

.$ 8.00 8th . . . 

.. $16.50 5th . 

.$ 4.50 

10th . 


.. 14.20 10th 

. 18.00 

17th . 

. 13.00 20th . . . 

.. 13.50 15th 

. 3.25 

20th. 


.. 15.25 18th 

. 2.50 

30th , 

. 10.00 30th . .. 

.. 12.00 24th 




31st 

4 00 


$63.75 

$71.45 





$67.25 


January . . . . 

.$ 53.00 



February . . . 

. 62.55 



March. 

. 59.80 



April. 

. 67.00 



May. 

. 66.00 



June » • • • • • 

. 59.50 



July. 

. 61.90 



August . 

. 54.25 



September . . 

. 67.00 



October .... 

. 63.75 



November . . 

. 71.45 



December . . . 

. 67.25 



TOTAL, 1936 


$753.45 


753.45 
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1937 


January February March 


5th . < 

.$10.00 2nd . 

.$ 5.75 1st . . 

. ... $ 8.50 

7th . i, 

. 14.75 5th . 

. 10.50 3rd . . 

. 7.00 

9tli . i, 

. 8.00 8th . 

. 3.25 7th . . 

. 12.00 

13th . 

. 2.50 14th . 

. 15.00 10th . 

. 5.00 

15th . 

. 15.00 17th . 

. 10.00 13th . 

. 1.25 

18 th . 

. 7.00 18th . 

. 2.00 15th . 

. 15.00 

22nd . 

.... 18.00 22nd , 

. 5.00 17th . 

. 10.00 

31st . 

.... 5.00 25th . 

. 12.00 24th . 

. 20.00 


28th 

3.50 28th . 

. 10.00 


$80.25 




$67.00 

$88. 1 5 



April 

Mav 

June 

2nd J 

.$13.00 2nd . 

.$ 8.00 1st . . 

. ... $ 2.00 

6th . 

. 4.25 5th . 

. 12.00 10th . 

. 20.00 

9th . 

. 5.00 Sth . 

. 15.00 13th . 

. 8.50 

12th . 

. 10.00 10th . 

.. 2.00 15th . 

. 4.00 

18th . 

. 20.00 15th . 

. 20.00 17th . 

. 10.00 

22nd . 

. 5.00 18th . 

.. 3.00 22nd . 

. 3.50 

26th . 

. 10.00 22nd 

. 5.00 27th . 

. 15.00 


29th 

5 00 



$67.25 

$70.00 

$63.00 


July 

August September 

3rd .i 

.$15.00 3rd . 


.$12.50 

7th . 

. 10.00 14th 


. 3.00 

11th . 

. 12.50 17th 

. 5.50 9th . 

. 15.00 

16th ; 

. 8.50 20th 

. 12.00 12th . 

. 8.00 

19th : 

. 3.00 24th 

. 3.25 16th . 

. 13.25 

22nd. 

. 10.00 2Sth 

. 6.50 19th . 

. 7.50 

26th : 

. 5.50 

- 26th . 

. 10.00 


$64.50 


$57.25 


$69.25 
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9 



October 

January 
February .... 

.$ 80.25 

. 67.00 

3rd . 

.$13.00 

March. 

. 88.75 

6th . 

. 8.00 

April. 

. 67.25 

9th . 

. 10.00 

May. 

. 70.00 

16th 

. 5.00 

June. 

. 63.00 

23rd 

. 12.00 

July. 

Alienist. . . . 

. 64.50 

57.25 


$48.00 

September . . 
October .... 

TOTAL, 1937 

. 48.00 

$675.25 


1932 . . 


$ 505.05 


1933 . . 


633.35 


1934 . . 


730.70 


1935 . . 


765.35 


1936 . . 


753.45 


1937 . . 


675.25 


TOTAL “MONEY LENT”.$4063.15 

SERVICES RENDERED AT REQUEST OF 
DEFENDANT—HAIR DRESSING 

1932 


June—3 Times: 

August—4 Times: October—2 Times: 

$2.00 


$2.00 

$4.20 

2.25 


1.75 

2.25 

1.75 


1.25 


$6.00 


1.50 

$6.45 


$6.50 



November— 

December- 

- June . 

.$ 6.00 

1 Time: 

3 Times: 

August .... 

6.50 

$1.25 

$1.75 

October .... 

6.45 

2.50 

November . . 

1.25 


1.50 

December... 

5.75 


$5.75 


$25.95 



TOTAL, 1932 . 25.95 
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1933 

April—4 Times: May—2 Times: June—2 Times: 

$2.00 $2.50 $1.35 

1.50 1.80 1.25 

2.75 _ _ 

L35 $4.30 $2.60 


$7.60 

Sep’ber—6 Times: Oc’ber—1 Time: Nov’ber—4 Times: 


$2.60 $1.75 $1.50 

2.00 1.75 

1.75 2.00 

2.65 1.25 

1.25 - 

2.00 $6.50 


$12.25 

10 April. $7.60 

May. 4.30 

June. 2.60 

September. 12.25 

October. 1.75 

November. 6.50 

$35.00 

TOTAL, 1933 . 35.00 

1934 

January—2 Times: March—1 Time: April—4 Times: 

$1.50 $2.50 $1.50 

1.25 1.25 

- 2.00 

$2.75 1.25 

$ 6.00 

May J —2 Times: Sep’ber—2 Times: October—4 Times: 

$1.25 $2.50 $1.25 

2.00 1.75 1.50 

- - 2.00 

$3.25 $4.25 1.00 


$5.75 
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November—2 Times: January.$2.75 

$1.75 March.2.50 

1-25 April.6.00 

- May.3.25 

$3.00 September .... 4.25 

October.5.75 

November.3.00 


$27.50 

TOTAL, 1934 . 27.50 

1935 

February—2 Times: March—1 Time: April—3 Times: 

$1.25 $2.50 $1.50 

1.75 1.25 

- 2.00 

$3.00 - 

$4.75 

May—2 Times: June—3 Times: October—1 Times: 

$1.50 $1.50 $1.25 

2.50 1.75 1.50 

- 2.00 2.50 

$4.00 1.25 

$5.25 - 

$6.50 

February.$3.00 

March. 2.50 

April. 4.75 

May. 4.00 

June. 5.25 

October. 6.50 


$26.00 

TOTAL, 1935 . 26.00 

1932 .$25.95 

1933 . 35.00 

1934 . 27.50 

1935 . 26.00 


TOTAL “SERVICES RENDERED”, $114.45 
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11 MISCELLANEOUS LOANS 


May 1,1933—Carpenter Work . $26.00 

June 1, 1934—Auto Tools. 12.00 

Dee. 24,1935—Beaver Hat. 40.00 

Total “Miscellaneous Loans”. $78.00 

Payments Made by Defendant 

December, 1937 . $300.00 

January, 1938 . 20.00 

Total “Payments Made by Defendant”.. $320.00 
Recapitulation 

Total “Money Lent” 1932-1937 . $4063.15 

Total “Services Rendered” 1932-1935 . 114.45 

Total “Miscellaneous Loans” 1933-1935 . 78.00 


$4255.60 

Less Total “Payments Made by Defendant”. 320.00 

Balance Due Plaintiff. $3935.60 


With Interest at six percent (6%) from June 1st, 1932. 

12 EXHIBIT “A” 

Agreement dated this 9th day of November, 1937, between 
Henry N. Arnold and Frances Arnold, hereinafter referred 
to as Arnolds, Edward B. Burling, hereinafter referred to 
as Burling, Battle Creek College, a Michigan Corporation, 
hereinafter referred to as College, and George E. Edelin, as 
trustee under the last will of Mary F. Henderson, deceased, 
hereinafter referred to as Edelin, parties of the first part, 
and Jesse S. Shima, hereinafter referred to as Shima, party 
of the second part: 

Whereas Arnolds, Burling and College are the parties en¬ 
titled to the residuum of the estate of Mary F. Henderson, 
deceased, after payment of all prior charges; 

And Whereas Edelin is executor and trustee under the 
last will of Mary F. Henderson, deceased; 
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And Whereas by agreement dated October 10, 1932, be¬ 
tween Arnolds and Shima, the latter relinquished his lega¬ 
cies and all rights under the last will of Mary F. Henderson, 
deceased, in exchange for an agreement on the part of Ar¬ 
nolds to cause $50,000.00 to be paid to him out of the resid¬ 
uum ultimately distributable to them as residuary legatees 
under said will and in addition to said sum of $50,000.00, to 
cause to be paid to Shima such further sum not in excess of 
$25,000.00, as shall in the opinion of Edelin be proper under 
the circumstances and in view of the ultimate residuum of 
said estate; 

And Whereas Edelin has advised the other parties hereto 
that as trustee under said last will of Mary F. Hen- 
13 derson, deceased, he has on hand cash in the approxi¬ 
mate amount of $100,000.00 and that as executor un¬ 
der said will has on hand cash in the approximate amount 
of $4,200.00. 

And Whereas a dispute has arisen as to the validity of 
said agreement of October 10, 1932, and as to the amount to 
be paid Shima under said agreement if said agreement be 
regarded as valid; 

And Whereas Shima has assigned to certain of his credi¬ 
tors parts of his distributive share in the estate of Mary F. 
Henderson, deceased, in order to secure the payment of his 
indebtedness to such creditors, and has advised the other 
parties hereto that said indebtedness is as described in 
Schedule A annexed hereto; 

An d Whereas Edelin as executor and trustee under the 
said will of Mary F. Henderson, deceased, has accepted said 
assignments; 

And Whereas the parties hereto are willing that said in¬ 
debtedness of Shima, as described in Schedule A be paid out 
of Shima’s distributive share of the estate of Mary F. Hen¬ 
derson, deceased; 

And Whereas the parties hereto are willing to compose 
their differences by the payment to Shima of $67,500.00 in 
the manner hereinafter provided; 
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Now, Therefore, This Agreement Witnesseth: 

1. The parties hereto authorize and direct Edelin, as trus¬ 
tee, to pay promptly to certain creditors of Shima his in¬ 
debtedness to them as described in the annexed Schedule 
A with interest thereon to the date of payment at 

14 the rate of 6% per annum. 

2. Arnolds, College and Burling authorize and di¬ 
rect Edelin, as trustee, promptly thereafter to pay to Shima 
a sum equal to the difference between $40,000.00 and the 
total amount paid by Edelin, as trustee, to the creditors of 
Shima in accordance with the preceding paragraph. 

3. Arnolds, College and Burling authorize and direct Ede¬ 
lin, as trustee, and agree to authorize and direct such other 
person or corporation as shall become trustee ot the prop¬ 
erty of the estate for their benefit, to pay to Shima an addi¬ 
tional sum of $27,500.00 with interest as hereinafter pro¬ 
vided, out of the first net proceeds received by such trustee 
from the sale of any real property of the estate now owned 
by Edelin as such trustee. Arnolds, College and Burling 
further agree that in the event of a sale or sales of said 
real estate direct by them instead of by a trustee for their 
benefit, they will pay to Shima, out of the first net proceeds 
of any such sale or sales and only out of such proceeds, so 
much thereof as may be necessary to pay Shima said addi¬ 
tional sum of $27,500.00, with interest as hereinafter pro¬ 
vided. 

4. The deferred balance of $27,500.00 shall bear no inter¬ 
est until May 1, 1939. Any deferred balance remaining 
payable to Shima hereunder on May 1, 1939, shall on that 
date commence to bear interest at the rate of six per cent 
per annum and when thereafter paid shall be paid with in¬ 
terest at the rate of six per cent per annum from May 1,1939 

until paid. 

15 5. Except as to the payments to creditors of Shima 
as described in Schedule A, all payments made to 

Shima hereunder shall be made by check drawn to his order 
and delivered to his attorney, John Wattawa, at 1317 F 
Street, N. W., Washington, D. C. 
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6. Arnolds, College, Burling and Edelin agree that the 
substance of the provisions of this agreement with respect 
to the deferred payment of $27,500.00 to Sliima shall be in¬ 
corporated in any trust indenture which the parties hereto 
or any of them may hereafter cause to be executed in con¬ 
nection with any transfer of the real estate of said estate 
from Edelin as trustee to any person, persons or corpora¬ 
tion as trustee and that they will furnish Shima with a copy 
of any such trust indenture. 

7. Shima accepts the provisions of this agreement in full 
and final satisfaction and discharge of the obligations of 
Arnolds and Edelin to Shima under an agreement between 
Arnolds and Shima dated October 10, 1932 (the validity of 
which is hereby affirmed) and in full and final satisfaction 
and discharge of any and ail legacies bequeathed to Shima 
by the last will of Mary F. Henderson, deceased, of any and 
all claim of Shima against Mary F. Henderson, deceased, 
her estate, any and all persons claiming under her last will, 
and any and all claims against Edelin as executor or trustee 
under her last will. 

S. Shima agrees to execute and deliver promptly to the 
Register of Wills any and all receipts, releases or other doc¬ 
uments required by said Register of Wills in order 
16 to permit of the approval of the final account of Ede¬ 
lin as executor and the closing of said estate in the 
Probate Court. 

9. Edelin, as trustee under the will of Mary F. Henderson, 
deceased, agrees to make the payments which he is herein 
directed to make. He further agrees that he will make no 
payments to any creditor of Shima listed in said schedule 
without obtaining from such creditor a release of said debt 
and without securing the original assignment and also the 
cancelled notes with respect to the debts which, aceording 
to said schedule, are evidenced by notes. Edelin also agrees 
to deliver said assignments, cancelled notes and either a 
photostatic copy or a duplicate original of said releases to 
John Wattawa as attorney for Shima. 
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In Witness Whereof Arnolds, Burling, Edelin and Shima 
have hereunto affixed their hands and seals as of the day 
and year first above written, and College has caused this 
instrument to be executed by its President and its seal to 
be hereto annexed by its Secretary as of the day and year 
first above written. 

Signed and sealed in 
the presence of: 

i (s) HENRY N. ARNOLD (Seal) 

(s) EDNA A. FRASER-CAMPBELL 

(s) FRANCES ARNOLD (Seal) 

(s) EDNA A. FRASER-CAMPBELL 

(s) EDWARD B. BURLING (Seal) 

(s) FONTAINE C. BRADLEY 

(s) GEORGE E. EDELIN (Seal) 

(s) FONTAINE C. BRADLEY 

JOHN WATT AW A (s) 

MARGARET MATHESON (s) as to 

(s) JESSE S. SHIMA (Seal) 

BATTLE CREEK COLLEGE 
By (s) J. H. KELLOGG. 

Attest: 

E. B. ALLARD (s) 

Asst. Secretary 

(Seal) 



20 


Motion to Strike Complaint 

(Filed September 5, 1939) 

Now comes the defendant in the above entitled cause, 
Jesse S. Shinia, and moves the Court to strike the Complaint 
filed herein against him for the reason that,— 

1. It contains allegations and exhibits entirely immate¬ 
rial to the issues of the suit. 

2. The complaint violates the plain terms of Rule 8; and 
it includes various allegations of evidence, not necessary to 
a short and plain statement of the claim pleader relies upon 
for judgment. 

JOHN WATTAWA, 

1317 F St. N. W. 

VIVIAN 0. HILL, 

Southern Bldg., 

Attorneys for Defendant. 

**•*•*•••• 

21 Order Overruling Motion to Strike Complaint 

This cause coming on for hearing on the motion of the 
defendant to strike the complaint filed herein and upon con¬ 
sideration thereof after argument of counsel it is this 4th 
dav of October 1939, 

Ordered, that the motion to strike the complaint in this 
cause be and the same is hereby overruled. 

By the Court: 

0. R. LUHRING, 

Justice. 
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Answer of Jesse S. Shi mu to Complaint 
(Filed October 16, 1939) 

1. The defendant, Jesse S. Shinia, for answer to the com¬ 
plaint filed herein denies that plaintiff is a resident of the 
District of Columbia, but avers the fact to be that he is now, 
and at the date of the filing of this suit was, a resident of 
Richmond, Ya. 

2. Defendant admits being a beneficiary in the will of 
Mary F. Henderson, deceased, and that she died during the 
year 1931, and her will was duly probated; admits that 
plaintiff operated a beauty parlor and hair dressing estab¬ 
lishment; and further admits borrowing several small sums 
of money, usually in amounts of $2.00 each, from time to 
tinie, from plaintiff, but avers the total thereof never at any 
time amounted in all to more than $250.00. 

This defendant further avers that the agreement, marked 
“Exhibit A”, and filed with the Complaint herein, between 
himself and others, to which plaintiff is not a party, dated 
November 1937, more than two years after the last charge 
set out in plaintiff’s complaint, docs not and cannot possibly 
have any bearing upon any of the issues in this case, other 
than possibly to prejudice plaintiff in the minds of a jury, 
and respectfully submits to the Court it has no just place 
nor bearing in this suit in anywise whatever. 

Defendant denies that he ever authorized plaintiff to 
dress the hair of any person to be charged to him, but ad¬ 
mits that he did send three girls to plaintiff to be 
23 given lessons in hair dressing, and says in fact they 
never did receive any such lessons from plaintiff; ad¬ 
mits that plaintiff made two small boxes for him of the value 
of about $3.00 each, but denies any knowledge of the charge 
for auto tools of $12.00, June 1,1934. Admits that upon one 
occasion plaintiff gave him an old hat to wear when he was 
caught out in the rain and says that said hat was old and 
wornout, and of no value. 

Further answering said complaint, this defendant avers 
that on December 9th, 1937, he paid to plaintiff the sum of 
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$300.00 in full and final settlement of all debts and obliga¬ 
tions due by him to plaintiff to that date, and that plain¬ 
tiff accepted said settlement, which was fair and just, and 
that it was fully understood by both parties to be a final set¬ 
tlement between them, and defendant avers that he is not 
now indebted unto plaintiff in any sum whatever. Defen¬ 
dant further avers that in January 1938 at the earnest re¬ 
quest of plaintiff he loaned said plaintiff the sum of $20.00, 
and denies that transaction was a payment on account, and 
says on that date he owed plaintiff nothing. 

All other allegations in this paragraph are denied. 
Wherefore premises considered, this defendant prays the 
complaint be dismissed hence with liis proper costs. 

JOHN WATT AW 7 A, 

1317 F Street N. W. 

VIVIAN O. HILL, 

Southern Buildin O f 

o 

Attorneys for Defendant . 

• •••••*• # * 

2S Verdict and Judgment for Plaintiff 

In the District Court of the United States for the 
District of Columbia 

Civil No. 3901 

Endorsed: Filed Feb 19 1941 Charles E. Stewart, Clerk 
Higeyoshi Nagayama, Plaintiff, 
v. 

Shokuwan Siiimabukuro, alias Jesse S. Shima, Defendant 

Verdict and Judgment 

This cause having come on for hearing on the 14th day 
of February, 1941, before the Court and a jury of good and 
lawful persons of this district, to wit: 
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Elizabeth W. Warden 
Annie D. Potter 
Paul J. Garnett 
Robert B. Reuch 
Jesse Anthony 
Janies A. Mishell 


Alice C. Rodier 
Agnes G. Muehlhouse 
Viola H. McClure 
Cleo S. McCarthy 
Adelbert A. Dampier 
Edgar G. Edmondson 


who, after having been duly sworn to well and truly try the 
issues between Higeyoshi Xagayama, plaintiff and Slioku- 
wan Shimabukuro, alias Jesse S. Shima, defendant, and 
after this cause is heard and given to the jury in charge, they 
upon their oath say this 19th day of February, 1941, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendant by reason 
of the premises is the sum of three thousand, eight hundred 
and ninety-five dollars and sixty cents ($3,895.60). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of three thousand eight hundred 
and ninety-five dollars and sixty cents ($3,895.60), together 
with costs. 

CHARLES E. STEWART, Clerk , 
By JAMES C. TOOMEY, Asst. Clerk. 

By direction of Justice Laws 

• #•••••«#• 


32 Endorsed: Filed Feb 28 1941 Charles E. 

Stewart, Clerk 

Motion for New Trial 

Comes now the defendant, by his attorneys, and moves 
the Court to grant a new trial in the above action, and for 
reason therefor shows to the Court as follows: 

11 That the verdict was contran.' to the evidence. 

2. That the verdict -was contrary to the weight of the 
evidence. 


I 
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3. That the verdict was contrary to the law applicable to 
the issues. 

4. That the Court committed error in admitting evidence 
concerning collateral and irrelevant matters, prejudicial to 
the defendant. 

5. That the Court committed error in excluding material 
evidence, favorable to defendant. 

6. That the Court committed error in permitting state¬ 
ments unsupported by any evidence to he presented to the 
Jury, to the prejudice of defendant. 

7. That the Court committed error in permitting in- 
flammatorv argument to be made to the Jurv, to the 
prejudice of defendant. 

8. That the Court committed error bv the following 
statement in its instructions to the Jurv: 

33 “Now the question for you to determine in this 
case is whether the claim is correct or not. That is 
the principal question that you have to determine, because 
both parties agree that $320 was paid. One of them says 
that it was a part payment on account of the debt. The 
debt by that time had gotten up to in excess of some $4,000, 
and one of them says that this was simply a payment on 
account of the entire debt, whereas the defendant claims 
it was payment in full. It is for you to determine whether 
it was a pavment on account or whether it was a payment 
in full.” 

9. That the Court committed error bv the following 
statement, in its instructions to the Jury: 

“If it were true in this case—if you found it to be true 
in this case—that Mr. Nagayama lent Mr. Shima substan¬ 
tially $4,000, and there is absolutely no question whatever 
about it, the payment of $300 would not discharge it. . . .” 

10. That the Court committed error in submitting to the 
Jury the testimony of plaintiff as to the custom or usage or 
language employed, in Japan, by a Japanese, in seeking re¬ 
payment of a loan. 
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11. That newly discovered evidence exists, material to 
defendant, which he could not with reasonable diligence 
have discovered and produced at the trial, as shown by 
attached affidavits of S. AY. Saxoni and Jesse S. Shima (Ex¬ 
hibits A and B). 

Points and Authorities attached. 

Respectfully submitted, 

JOHN AVATTAAYA 
1317 F Street, N. AY. 

VIVIAN 0. HILL 
Southern Building 
Attorneys for Defendant 

**###•••*• 

38 Endorsed: Filed Jun 27 1941 Charles E. 

Stewart, Clerk 

Memorandum on Motion For New Trial 

Defendant has moved for a new trial of this case, which 
wa*t tried before a jury. By the motion, he maintains 
errors of law were committed by the Court and that the 
verdict of the jury was contrary to the weight of the evi¬ 
dence. 

After consideration, I have reached conclusion that the 
points raised with respect to the rulings of the Court at the 
trial do not require a new trial. But I have felt it neces¬ 
sary to give full and careful consideration to the remain¬ 
ing point, with regard to the weight of the evidence. The 
Court usually will not set aside a verdict where there was 
conflicting evidence which was properly and fairly pre¬ 
sented for consideration by the jury. But where it clearly 
appears to the Court that the verdict is not in accordance 
with the weight of the evidence and ivould result in injustice, 
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it is its duty to grant a new trial. This is so particularly 
in a case where it appears the jury might have been preju¬ 
diced against the losing party. 

This suit, in which the verdict rendered was in favor of 
the plaintiff for the full amount claimed, except one item, 
involves claim for payment of loans said to have been made 
by plaintiff to defendant over a period from June 1. 1932, 
until October, 1937, certain hair dressing services claimed 
to have been performed by plaintiff at the request of de¬ 
fendant from 1932 to 1935, and miscellaneous loans said to 
have been made for carpenter work in 1933, auto tools in 
1934, and for the value of a beaver hat plaintiff said he 
lent to defendant and which was not returned. It is ob¬ 
vious from the jury’s verdict that the claim in re- 
39 spect of the beaver hat was the only claim which the 
jury rejected. The loans claimed to have been made 
to defendant were for the most part small sums, varying 
from $3.00 to $50.00. Several hundreds of them were 
claimed to have been made at different times throughout 
the said six years. 

At the trial the plaintiff had to rely on notes which he 
stated he had made contemporaneously with the separate 
loans to the defendant. Plaintiff testified, as was obvious, 
that he could not remember the many hundreds of transac¬ 
tions and he further testified that his notes could not be 
the means of refreshing his recollection. Therefore, after 
he also testified that they were made by him contempo- 
raneouslv with the transactions and were correct, thcv 
were properly received in evidence. Plaintiff stated he re¬ 
called that all of the loans were made in person to defen¬ 
dant in the City of Washington. There was no corrobora¬ 
tion with regard to the items of the loans, unless plain¬ 
tiff’s notes might be called corroboration. 

I have the strong impression that the notes of plaintiff 
which were introduced into evidence are not trustworthy. 
It is obvious upon examination that individual items have 
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been changed in a gTeat many instances; that in nearly 
every one of them the figures were increased; correspond¬ 
ing additions of the items likewise were changed hv being 
increased. Possibly several such instances might be ex¬ 
plained, notwithstanding the entries were made, as claimed 
by plaintiff, contemporaneously with the transactions. But 
the notes indicate these changes were multiple. Moreover, 
some of the alleged loans made to the defendant appearing 
on these papers were at times when I feel the testimony 
clearly showed the defendant was out of the city, where¬ 
as, as before stated, plaintiff testified all loans were made 
personally to defendant while in Washington. 

In his hair dressing business, plaintiff kept books of ac¬ 
count. Xo satisfactory reason appeared why the plain¬ 
tiff’s accounts, particularly those for the hair dressing, 
were kept separate from these books. The books were not 
produced, plaintiff having testified they had been de¬ 
stroyed. 

40 . Under these circumstances, I feel the evidence of 

the plaintiff was ostensibly weak, to say the least. 

Th addition to the weakness of the plaintiff’s case, I feel 
the defendant made a strong showing that his loans from 
plaintiff had been paid. Defendant produced a check 
dated December 0, 1937, bearing an endorsement of receipt 
in full for all obligations. While the circumstances of this 
receipt might be said to have been explained by the evi¬ 
dence, yet there is no question but that subsequently to 
this receipt, that is to say in the Fall of 1938, defendant 
wrote a letter to plaintiff requesting a loan and offering to 
repay it in installments. Plaintiff’s sole explanation of 
this was that in requesting a loan from defendant and 
promising to pay it in installments, rather than request¬ 
ing payment of large sums due him, he was following a 
Japanese custom of politeness. This was neither reason¬ 
able nor supported by testimony. 
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There was evidence received in the case, for the purpose 
of permitting the credibility of the defendant as a witness 
to be attacked. While I feel this testimony had a bearing on 
the credibility of the defendant as a witness, yet it also 
involved points which might readily give rise to prejudice. 
There was showing of an adjudication of contempt of this 
Court bv the defendant; there was indication of bitter dis- 
putes between defendant and a woman of the negro race 
whom he had married; there was claim of the defendant 
having misrepresented his name to Government authorities. 
The manner of the defendant on the witness stand was dic¬ 
tatorial towards opposing counsel. These and other events 
at the trial would be likely to give rise to prejudice against 
the defendant and might readily account for the verdict 
of the jury, which to me seems completely against the 
weight of the evidence. 

Much of plaintiff’s argument against the motion for a 
new trial is directed towards the claim that the motion is 
based on newly discovered evidence. I do not so find. In 
any event, the ruling of the Court is confined to evidence 
which was introduced in the case. Counsel for the plain¬ 
tiff also maintain that most, if not all, of the argument con¬ 
cerning the weight of the evidence was not set forth 
41 in the original points and authorities filed by de¬ 
fendant in support of his motion for a new trial. I 
think this is true, but recognizing this, ample time was 
given plaintiff to answer these points and he has done so 
by an elaborate brief. Therefore, I feel the complaint in 
this regard is not important. 

For the reasons stated, I feel constrained to grant the 
motion of defendant and an order will be entered granting 
a new trial of this cause. 

BOLITHA J. LAWS 

Justice 

June 27, 1941 

• ••••••••• 
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42 1 Endorsed: Filed Juu 30 1941 Charles E. Stewart, 

Clerk 

Order Granting New Trial 

Upon consideration of defendant’s motion for a new trial, 
filed herein on the 28th day of February, 1941, it is hereby, 

Ordered, that the Verdict and judgment entered herein 
on the 19th day of February, 1941, be and the same is here¬ 
by vacated and a new trial ordered. 

By direction of: Justice Laws 

I CHARLES E. STEWART 

Clerk 

By: W. A. RITTEXHOUSE 

Asst. Clerk 


4G i Endorsed: Filed Dec 8 1941 Charles E. Stewart, 
Clerk 

Verdict and Judgment for Plaintiff 

in the District Court of the United States for the 
i District of Columbia 

Civil No. 3901 


Higeyoshi Nagayama, Plaintiff, 
v. 

Siiokuwax Shimabukuro, alias Jesse S. Shima, Defendant. 

Verdict and Judgment 


This cause having come on for hearing on the 3rd day of 
December, 1941, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Leslie A. Lvles 
Armand J. Gumprocht, 
Clarence V. Davis 
Robert 0. Wafle 
Joseph Dubois 
Stuart B. Keith 


Carolyn B. Gentner 
Jr. R. Duncan MacPherson 
D. Hammond Wetzel 
Herbert Gugenheim 
Milton Davis 
Gladys B. Williams 
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who, after having been uulv sworn to well and trulv trv the 
issues between Higeyoshi Nagavama, plaintiff, and Shoku- 
wan Shiinabukuro, alias, Jesse S. Shima, defendant, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 8th day of December, 1941, 
that they find the issues aforesaid in favor of the plaintiff 
and that the money payable to him by the defendant by rea¬ 
son of the premises is the sum of three thousand seven hun¬ 
dred forty three dollars and fifteen cents with interest 
from August 24, 1939. 

'Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of three thousand seven hun¬ 
dred forty three dollars and fifteen cents with interest from 
August 24, 1939, together with costs. 

CHARLES E. STEWART, Clerk, 

By: HOUSTON S. PARK, JR., 

Assistant Clerk. 

Bv direction of Justice Jesse C. Adkins 

47 Endorsed: Filed Dec 17 1941 Charles E. Stewart, 
Clerk 

Motion to Set Aside Verdict and Judgment for Plaintiff, 
and to Enter Judgment for Defendant, or in the Al¬ 
ternative to Set Aside Verdict and Judgment for Plain¬ 
tiff and to Grant New Trial 

Comes now the defendant, by his attorneys, and moves 
the Court to set aside the Verdict and Judgment of De¬ 
cember Stli, 1941 for plaintiff, and to enter Judgment for 
Defendant, or in the alternative to set aside Verdict and 
Judgment for plaintiff and to grant a new trial; and for 
reason therefor defendant shows to the Court as follows: 
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(1) 

At the close of plaintiff's evidence, defendant moved for 
a directed verdict in his favor upon the ground that plain¬ 
tiff’i so-called sheets of account, or memoranda of alleged 
loans, had been erroneously admitted in evidence, and that 
without them the plaintiff had made no case, which motion 
was denied. 

( 2 ) 

At the close of all the evidence, defendant renewed his 
motion for a directed verdict in his favor upon the same 
ground as above and also upon the additional grounds of 
the legal insufficiency of plaintiff’s evidence, and of 
48 plaintiff’s failure to carry the burden of prepon¬ 
derance of the evidence, which motion was denied. 

( 3 ) 

It was error to admit in evidence plaintiff’s scrap paper 
sheets of account, or memoranda of alleged loans of money, 
without which plaintiff has no case. 

( 4 ) 

The verdict was contrary to the law applicable to the 
issues. 

( 5 ) 

The verdict was not maintained by preponderance of the 
evidence. 


( 6 ) 

The evidence was legally insufficient. 

( 7 ) 

The verdict was contrary to the evidence. 

( 3 ) 

The verdict was contrary to the weight of the evidence. 
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(9) 

The deliberate action of plaintiff’s counsel, a seasoned 
attorney, in asking defendant whether he had ever been 
in jail, in violation of the Court’s earlier admonition that 
no such question should be asked without first approaching 
the Bench, was highly improper, and grossly transgressed 
against proper conduct, and was very prejudicial to defen¬ 
dant. 

( 10 ) 

Due to the inflammatory Pearl Harbor incident the day 
before the verdict was rendered, the reference by plaintiff’s 
counsel to the fact that defendant had been an aviator, and 
allowing the inference that defendant was of possible mili¬ 
tary use to Japan while plaintiff was an old man who pre¬ 
sumably could not be connected with any military matters, 
improperly influenced the jury against the defendant. 
49 Points and authorities attached. 

Respectfully submitted, 

JOHN WATTAWA 
1317 F Street, N. W. 

VIVIAN 0. HILL 
Southern Building 
Attorneys for Defendant 
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Endorsed: Filed Mar 30 1942 Charles E. Stewart, 
Clerk 


Memorandum 

This was the second trial of this case and the verdict 
again was for plaintiff. After the first trial a new trial 
was granted on the ground that the verdict was contrary 
to the weight of the evidence. I agree with what was said 
by Mr. Justice Laws in his memo of June 27, 1941 in ex¬ 
plaining his reasons for that ruling. 

Plaintiff’s case depends on the genuineness of the seven 
shdets containing a list of the loans alleged to have been 
made by him to defendant during the period beginning in 
1932 and ending in 1937. 

After the sheets were received in evidence at the*present 
trial plaintiff testified that before filing the suit he had 
made a copy of these entries into an account book, and that 
he showed only this book to the lawyer w’hom he first con¬ 
sulted with respect to this claim; that he had explained to 
that lawyer that the book was a copy of the entries on the 
sheets; that the lawyer advised him the book was no good 
and that he should produce the original entries; that there¬ 
after plaintiff destroyed the book and consulted his present 
counsel, to whom he showed only the loose sheets and that 
lie had never told his present counsel about the book until 
after the sheets had been admitted in evidence at the 
60 present trial. 

Justice Law’s gave a number of reasons for doubt¬ 
ing the authenticity of the seven sheets. The additional 
testimony just mentioned confirms the doubt. In my opinion 
a verdict based on those sheets should not be sustained. 

Therefore a new* trial is granted. 

The motion to enter judgment in favor of defendant is 
denied. 

JESSE C. ADKINS 

Justice 


March 30, 1942 
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61 Endorsed: Filed Mar 30 1942 Charles E. Stewart, 
Clerk 

Motion for New Trial Granted 

In the District Court of the United States for the 
District of Columbia 

Civil No. 3901 

Higf.yoshi Nagayama, Plaintiff, 
v. 

Shokuwax Shimabukuro, alias Jesse S. Shima, Defendant. 

Order Granting Motion For New Trial 

Upon the coming on for hearing of the motion filed here¬ 
in by defendant, Shokuwan Shimabukuro, for a new trial, 
it is this 30th day of March, 1942, ordered that said motion 
be, and the same is hereby granted. Wherefore, judgment 
entered December S, 1941 is hereby vacated and set aside. 

CHARLES E. STEWART, Clerk , 

By: HOUSTON S. PARK, JR., 

Deputy Clerk. 

By direction of Justice Jesse C. Adkins 

62 Endorsed: Filed Apr 10 1942 Charles E. Stewart, 
Clerk 

Motion to Amend Order 

Now comes the defendant, and moves the Court to amend 
the Order entered herein March 30, 1942, so that it will 
comport with the rulings contained in the Memorandum 
Opinion filed March 30, 1942. 
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Said Order inadvertently omits the decision of the 
Court denying Motion of Defendant for judgment n. o. v. 
Points and authorities attached. 

JOHN WATTAWA 
1317 F Street, N. W., 

VIVIAN 0. HILL 
624 Southern Building, 

Attorneys for Defendant 

• • • • • • • * • 

63 Endorsed: Filed Apr 27 1942 Charles E. Stewart, 
Clerk 

Order Amending Order of March 30, 1942 

This cause came on to be further heard upon Motion of 
defendant to amend Order entered herein, and upon con¬ 
sideration thereof, it is this 27th day of April, 1942, 
Adjudged and Ordered, 

That the Order entered herein March 30, 1942, be, and 
the same hereby is, amended by adding thereto the follow¬ 
ing: 

Further ordered that defendant’s Motion to Set Aside 
Verdict and Judgment for Plaintiff and to enter Judgment 
for Defendant be, and it hereby is, denied. 

JESSE C. ADKINS 

Justice 

• •••••••*• 
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279 Endorsed: Filed Oct 16 1942 Charles E. Stewart, 
Clerk 

Defendant’s Prayers 

— 1 — 

The jury is instructed that the pencil memoranda upon 
separate pieces of paper produced by plaintiff in support 
of his claim to show the amounts and dates of loans to de¬ 
fendant herein, were not book entries made in the regular 
course of plaintiff's business, nor entries required to be 
made in his business of hairdresser, or instructor in hair¬ 
dressing, and if it finds that any of said memoranda con¬ 
tains unexplained erasures or changes, it may be ignored 
as evidence in the case. 

— 2 — 

The jury is further instructed that the record of money 
loans in cash hand to hand in substantial amounts is 
usually recorded by the borrower giving a note or some 
written evidence of the receipt of the cash; and if it finds 
from the evidence in this case that no such note or receipt 
was given by the defendant for the loans alleged to have 
been made to him by plaintiff in the amounts and at the 
times alleged, or otherwise, then the pieces of paper upon 
which plaintiff alleges to have kept a record thereof in lead 
pencil should be received with great care and caution as 
evidence of the making of such loans. 

— 3 — 

The jury is instructed that if it finds from the evidence 
in the case that upon any date or dates plaintiff claims to 
have made a loan or loans to defendant in cash hand to 
hand in the District of Columbia, the defendant in fact was 
not present in the District of Columbia, then it cannot find 
for the plaintiff for any amount or amounts he claims to 
have loaned defendant upon any such date or dates. 

• ••••••••• 
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280 Endorsed: Filed Oct 16 1942 Charles E. Stewart, 
Clerk 

Verdict and Judgment for Plaintiff 

In the District Court of the United States for the 
District of Columbia 

Civil No. 3901 

i Hideyoshi Nag ay am a, Plaintiff, 


v. 


Shokuwan Shimabukuro, alias Jesse S. Shima, Defendant. 


Verdict and Judgment 


This cause having come on for hearing on the 13th day of 
October, 1942, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 


Robert A. Lyon 
John W. Fisher 
David K. Doyle 
Chloe A. Meader 
Bessie E. Prather 
Harry Lustine 


David Felstein 
Lloyd C. Barnett 
James C. Lombard 
Henry R. Linfoot 
William C. Kuehle 
Bennett Parker 


who, after having been duly sworn to well and truly try the 
issues between Hideyoshi Nagayama, plaintiff, and Shoku¬ 
wan Shimabukuro, alias Jesse S. Shima, defendant, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 16th day of October, 1942, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendant by reason 
of the premises is the sum of One Thousand ($1,000) Dol¬ 
lars. 

Wherefore, it is adjudged that said plaintiff recover of 
th6 said defendant the sum of One Thousand ($1,000) Dol¬ 
lars, together with costs. 
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CHARLES E. STEWART, Clerk, 

By:R. PAGE BELEW. 

Deputy Clerk. 

By direction of Justice Jennings Bailey. 

281 Endorsed: Filed Oct 24 1942 Charles E. Stewart, 
Clerk 

Motion to Set Aside Verdict and Judgment for Plaintiff, 
and to Enter Judgment for Defendant, or in the Alter¬ 
native to Set Aside Verdict and Judgment for Plain¬ 
tiff and to Grant Netv Trial. 

Comes now the defendant and moves the Court to set 
aside the verdict and judgment for plaintiff of October 16, 
1942, and to enter judgment for defendant, or in the alter¬ 
native to set aside said verdict and judgment and to grant 
new trial, for the reasons that (1) it was error to overrule 
defendant’s motion, made at the close of all the evidence, 
for a directed verdict in his favor, upon the ground that 
plaintiff’s so-called sheets of account, or memoranda, had 
been improperly admitted in evidence, and that without 
them the plaintiff had no case, (2) the admission in evi¬ 
dence of plaintiff’s scrap paper sheets of account, or 
memoranda of alleged loans of money, was erroneous, and 
highly prejudicial to defendant, (3) said scrap paper sheets 
of account, or memoranda, were improperly considered by 
the jury as books of account, (4) the verdict was contrary 
to the evidence, (5) the verdict was contrary to the weight 
of the evidence, (6) the verdict w’as contrary to the law 
applicable to the issues, (7) the verdict was not main- 

282 tained by preponderance of the evidence, (8) plain¬ 
tiff’s evidence was legally insufficient. 
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Points and authorities attached. 

JOHN WATTAWA 
1317 F Street, N. W., 

Washington, D. C. 

V. 0. HILL 

624 Southern Building, 

Washington, D. C. 

Attorneys for Defendant. 

********** 

287 Endorsed: Filed Oct 30 1942 Charles E. Stewart, 
Clerk 

Order Overruling Motion for Directed Verdict and Motion 

For New Trial 

This action came on for hearing on the motion of the 
defendant for a directed verdict and judgment in his favor 
or in the alternative for a new trial, and upon considera¬ 
tion thereof after argument of counsel it is this 30th day of 
October, 1942 

Ordered that defendant’s motion for a directed verdict 
and judgment in his favor be and the same hereby is over¬ 
ruled. 

It is further Ordered that defendant’s motion for a new 
trial be and the same hereby is overruled. 

By the Court. 

JENNINGS BAILEY 

Justice 

• ••••••••• 
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288 Endorsed: Filed Oct 30 1942 Charles E. Stewart, 
Clerk 

Order 

This cause came on to be heard upon motion of defen¬ 
dant that all exhibits introduced at the last trial herein, 
and now in the custody of the Clerk of this Court, be im¬ 
pounded with said Clerk, to be subject to the further order 
of this Court; and upon consideration thereof, after argu¬ 
ment of counsel, it is this 30tli day of October, 1942, 

Ordered that said motion be, and it hereby is, granted: 
and it is ordered that said exhibits be impounded in the 
custody of the Clerk of the Court. 

JENNINGS BAILEY 

Justice 

• *••*••*#* 

289 Endorsed: Filed Nov 5 1942 Charles E. Stewart, 
Clerk 

Notice of Appeal 

To: Mr. Richard E. Wellford, 1427 Eye Street, N. W., 
Washington, D. C., attorney for plaintiff Hideyoshi 
Nagayama: 

Defendant Shokuwan Shimabukuro, also known as Jesse 
S. Shima, hereby gives notice of his appeal filed herein this 
5th day of November, 1942, to the United States Court of 
Appeals for the District of Columbia, from the verdict and 
judgment for plaintiff entered herein October 16, 1942, and 
from the Order entered herein October 30, 1942, overruling 
defendant’s motion to set aside said verdict and judgment, 
and to enter judgment for defendant or grant a new trial. 

JOHN WATTAWA 
1317 F Street, N. W. 

V. 0. HILL 
624 Southern Building 
Attorneys for defendant 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

i Proceedings at the Bench. 

67 Mr. Wellford: If your Honor please, at the last 
trial of this case before Mr. Justice Adkins we aban¬ 
doned the part of the claim for services rendered at the re¬ 
quest of the defendant. That is more apparent now because 
there is a question of witnesses. 

We abandon that part of it which amounts to $114.45. 
You will find that in the bill of complaint. We abandon 
that. It is going on only as to the money that was lent be¬ 
tween the parties. 

Mr. Hill: We want to object to that, for this reason: 
There is a question of the admissibility of these exhibits, 
because this man kept a separate set of books for his busi¬ 
ness and these are business charges. For that reason we 
feel that his accounts should be allowed to remain in as 
exhibits. 

The Court: A party has a right to withdraw a portion of 
his claim. 

Mr. Hill: When it does not damage the other man’s case. 
We take an exception. 

The Court: What do you take an exception to? That is 
no valid reason unless you concede the claims. 

Mr. Hill: We do not concede them. We want the evi¬ 
dence in, as we want to make a motion. We have an affi¬ 
davit. 

The Court: I overrule you. I will permit him to 

68 withdraw the amount that he refers to. 

72 Hideyoshi Nagayama. 

Direct Examination bv Mr. Wellford: 

Q. Did there come a time when you made loans of 
money to Mr. Shima? A. Yes. 


73 





43 


Q. "When was that? A. That was about Tune, around the 
first, second, 1932. 

Q. How did it come about that you made the loans? A. 
That is this: I saw in the paper lie going to get around one 
hundred thousand dollars will from Mrs. Henderson and 
one hundred thousand dollars trustee. And then, oh, I get 
this news showing he spending money like water, and before 
long he must be having two or three— 

Mr. Hill: I cannot hear what this witness is saving. 

A. (continued) He must be having two three thousand 
dollar and spend all before you know. 

Then later on he came to me. T have hairdressing 

74 school at that time. 

By Mr. Wellford: 

Q. Maybe I can help. Where did you have a hairdress¬ 
ing school? A. 1827 Fourteenth Street. 

• **###***• 

Q. Did he ask you to lend him some money ? A. Yes. 

Q. When did he tell you he would repay you? A. That is 
when he is get all this estate from Mrs. Henderson. He al¬ 
ways said—pardon—said, “Well, you will get all now time 
I get receipt, I will fix you up. So you help me. T don’t 
know how soon I get it, but not be long.” Keep telling me 
“Not be long, not be long, not be long.” 

And long after 1937 I begin getting worried. “When do 
you think you are going to straighten out?” 

He never tell me. He even not tell me, he didn’t even 
say nothing— 

• ••*•*•••• 

75 Q. When you made these loans to Mr. Shima did 
you make any memoranda or— A. Oh, yes. 

Q. When did you make the memoranda? A. Sometime 
right away. We keep a little book, not exactly a book, or 
piece of paper. I keep a writing. And sometime next day, 
but no later than next day, I always keep it. 
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Q. Would there be any days when he would not borrow 
more than once in the same day? A. Sometime two or 
1 three times or four times he come and he asking me 

76 money. He come into my house— 

Q. Don’t talk unless you are asked a question. 

I hand you two pieces of paper—I ask you this: These 
loans started in what year? A. 1932, June. 

Q. When did they cease? When did you make the last 
loan? About what period? A. 1937. 

Q. Was there any payment ever made to you on account 
of these loans? A. Yes, sir. He paid me three hundred 
dollars and then later twenty dollars. 

Q. When was the three hundred paid? A. I think that is 

1937. 

Q. And the twenty dollars—when was that paid? A. 

1938, early part. 

Q. I hand you some papers and ask you if you can iden¬ 
tify these. Do vou know what thev are? A. Oh, ves. Of 
course. 

Q. What are they? A. You mean—I don’t understand. 

Q. What do these papers indicate? A. This is a memo¬ 
randa. That is what I kept the memoranda. 

Q. Could you recall the loans without looking at that 
memoranda that you made to the defendant between 1932 
and 1937? A. Very hard. Almost impossible, be- 

77 cause that is why I keep it. That is why I keep it. 
I can't remember over such long years. 

Q. You made that memoranda yourself? A. Yes. 

Q. And you made it at the time the loan was made or no 
later than the day thereafter? A. Yes, sir. 

Q. Would you look at that memoranda and give the jury 
the total amount of money that you lent to the defendant in 
June of 1932? A. (After looking at several sheets of pen¬ 
cil writing) Yes. June month $78.40. 

Q. And during the month of July, 1932, how much did you 
lend the defendant? A. This month $72.50. 

Q. And during the month of August, 1932? 








45 

Mr. Hill: Your Honor, may I ask a preliminary ques¬ 
tion? 

The Court: Yes. 

By Mr. Hill: 

Q. Do you remember these loans or are you just reading 
from that paper? A. I can’t remember. 

Q. Do you remember making them? A. I said I can’t 
remember. 

78 Q. You can’t remember? You are reading these? 
A. I can’t remember— 

Q. You are simply reading the figures that you have writ¬ 
ten down? A. Yes, because that is why I made this memo¬ 
randa. 

The Court: Are you offering it in evidence? 

Mr. Wellford: I haven’t offered them, your Honor. I 
think— 

The Court: Then he cannot read them unless you do. 
He says he does not remember without them. 

Mr. Wellford: I understand the law to be— 

I understand the law to be that contemporaneous memo¬ 
randa made by a party at or about the time that the trans¬ 
action occurred, that he could read from it and testify as- 
to the account, and then he could offer it in evidence. 

The Court: He can use it to refresh his memory. But 
he has not used it for that purpose at all. He has not said 
that after looking at it he can recall the transaction. 

By Mr. Wellford: 

Q. Well, Mr. Nagayama, can you after looking at that 
memoranda— A. Yes. 

Q. —for each month— A. Yes. 

79 Q. —can you lay it down and testify as to the 
amount of money that you lent to the defendant dur¬ 
ing that month? 
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The Court: That is not the question at all. He can look 
at it and then say if after looking at it he recalls this par¬ 
ticular transaction. 

By Mr. Wellford: 

Q. Well, Mr. Xagayama, after looking at this memo¬ 
randa does it refresh your recollection as to the loans made 
to the defendant during these months? A. Maybe, well, 
about so many times he come four or five times, sometime 
two or three times every day, making my place home. He 
eat there. He don't have no family. He go over to butcher, 
he go there himself almost and stay there. Soon he hang 
on my telephone, using my phone long distance calling up 
different places. 

#*•###•••• 

Mr. Wellford: If your Honor please, I will offer this 
memoranda as the contemporaneous memoranda of the 
transaction. That is the procedure that we have had. 

Mr. Hill: You offer those in evidence? 

Mr. Wellford: Yes. 

Mr. Hill: Will you identify them? 

• ••••*•••• 

SO Mr. Hill: I would like to ask a preliminary ques¬ 
tion. 

Mr. Wellford: All right. 

By Mr. Hill: 

Q. What was your business during the time you made 
these loans? A. Hairdressing school. 

Q. Hairdressing school? A. Yes. 

Q. What did that consist of? Dressing people’s hair for 
so much a dressing ?A. No, sir. That is instructing. 
81 Q. Instructing? A. Yes. Instructing. Teaching 
how to do it. 

Q. You give lessons in hairdressing? A. Yes. 

Mr. Wellford: I don’t see what that has to do with this 
testimony. 
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The Court: I can’t see either. 

Mr. Hill: Very well. 

By Mr. Hill: 

Q. Did you keep a set of books in connection with your 
business of hairdressing? A. Oh, yes. For that, that is, 
business. 

Q. Have you those books now? A. No, I haven’t. 

Q. Were you ever in the money-lending business? A. 
Sir? 

Q. Were you ever in the money-lending business? A. 
Nobody but Shima. That is all. 

Q. These loans have nothing to do with that business at 
all? A. No. 

Q. Did you take any memoranda of charge from Mr. 
Shima for these loans? A. Take it to him? 

Q. Take a note from him or anything? A. Take it 
82 to him ? 

Q. No. Take a note from him when you made 
him these loans. A. No. 

Why we don’t do those things, in our way— 

Mr. Hill: Just a minute. You said “No.” I think that 
is sufficient. 

I object to the admissibility on the ground that these are 
cash loans, not made in the usual course of his business nor 
in his business. There is no evidence—I think if we are go¬ 
ing to argue this, we had better come to the bench. 

The Court: No, I overrule the objection. I will admit 
them. 

Mr. Hill: You admit those in evidence? 

The Court: Yes. 

Mr. Hill: We object to them. 

(Whereupon papers marked in a previous trial as Plain¬ 
tiff’s Exhibits 1, 2, 3, 4, 5, 6, 7, and 8 were received in evi¬ 
dence as Plaintiff’s Exhibits with the same numbers in this 
trial.) 
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Mr. Wellford: I think ihe reporter had better mark 
them or take the marks that appear in the corner here 
without starting to put any additional marks on them. 

Mt\ Hill: Will your Honor allow us to cite a Supreme 
Court case at this time on the admissibility of these memo¬ 
randa ? 

The Court: Xo. I have admitted them. 

• ••••••••• 

84 Q. This business that you operated, that Mr. Hill 
asked you about—are you still operating that busi¬ 
ness? A. Xo, sir. 

Q. When did you cease to operate it? A. You mean, 
stop it? 

Q. When did you stop it ? A. 1938, early part 1938. 

Ql What became of the books that you had in regard to 
that business? A. That book, after I got through with it, 
because so many other heavy book, and I thought they are 
not necessary any more, because I just throw it away. You 
see, if this hairdressing book, that is, pupils, hairdressing 
and payment, that got nothing to do with this loan with him. 
That is entirely different. 

Q. How old are you, Mr. Xagavama? A. Fifty-nine. 

Q. How long have you been in this country? A. Thirty 
—I think thirty-four now. Since 1908. 

*•*•*•*••• 

85 Cross Examination 

By Mr. Hill: 

Q. Mr. Xagavama, in observing these exhibits you will 
find there are erasures and changes throughout the entire 
transaction. Do vou know how those erasures came about, 
and changes? A. I don't quite understand your question. 

Q. Throughout these exhibits there are various erasures. 
Amounts have been changed and sums re-added. A. Well, 
sometime, if not right, of course, they be changed. Xo use 
leaving wrong. 

Q. Did you change these exhibits at any time after you 
had made the original entry? A. No. 
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Q. You never did that? A. No. If wrong, I have to 
change it. 

Q. Why do you have to change it? A. Why? 

Q. Yes. A. Because no use leaving wrong. 

By the Court: 

86 Q. When did you change them? A. When? 

Q. Yes. A. Right away. 

Bv Mr. Hill: 

Q. After you made these exhibits, you changed them? A. 
Yes. 

**#*#•*•*• 

Q. Are you a graduate of any college or university? A. 
I went to Columbia and studied two years, studied cos¬ 
metics, how to make all toilet preparations. Furthermore, 
I was in college in Japan, medical school, a little while, just 
before I came to America. 

87 Q. Will you tell us the reason that these changes 
in these exhibits, the erasures that you said were 

made after the exhibits were first made bv vou, will vou tell 
us the reason for making those changes? 

Mr. Wellford: I think the witness has answered that 
question. 

The Court: Let him answer it again. His answer has 
not been very satisfactory as yet. I haven’t been able to 
find clearlv— 

Mr. Wellford: I understood him to answer it. 

The Court: Let him answer it again. Read the ques¬ 
tion. 

(The reporter repeated the pending question.) 

A. I don’t see any changes now. 

Mr. Wellford: There was a definite question about if he 
made the changes at the time. He said he made them when 
he found that it was w^rong. That is what I understood him 
to say, and I think that the record will bear that out. 
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The Court: I understood him to say that he made them 
after he had made the entries. I don’t know, frankly. 

Mr. Wellford: I think he has already distinctly answered. 
The Court: Proceed. 

By Mr. Hill: 

Q. Can you tell us why you found it necessary to erase 
and make changes on practically every one of these ex¬ 
hibits after they had been made originally and the 

88 debts totaled up and the amounts set down for the 
date? Why was it necessary to erase certain figures 

and substitute others? 

Mr. Wellford: Your Honor, I think he should point out 
where he says that it was done. 

A. It was not done. 

• ••••••••• 

Q. I show you Plaintiff’s Exhibit No. 4 and ask you if 
you made any changes on that after you made out the 
original memoranda. 

Mr. Wellford: I object to the question as put that way. 
A. You mean, why? 

By Mr. Hill: 

Q. Did you make any changes in it? A. I don’t remem¬ 
ber. Mavbe I did. Mavbe I did. Well— 

» * 

Q. Why? A. Because this is my writing. Anything 
wrong, I will change it right. No use leaving wrong. 

The Court: Let me see that. 

(Plaintiff’s Exhibit No. 4 was handed to the Court.) 

89 The Court: Let the jury see this so they will 
know the one that you are talking about. 

(Plaintiff’s Exhibit 4 was handed to the jury.) 

Mr. Wellford: I would like to ask the Court if counsel 
should not be required to point it out instead of taking hun¬ 
dreds of figures and just ask him about the changes. 
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The Court: I think he is taking each one where any 
change is made. 

Juror Xo. 12 (Mr. Parker): Is it permissible to ask a 
question concerning the evidence? 

The Court: What is it? 

Juror Parker: I want to know if the changes were made 
in the sum total figures or just in the item figures them¬ 
selves. 

The Court: You will see that when you get the paper. 

• *#•#•#••• 

90 Q. Mr. Nagayama, I show you Plaintiff’s Exhibit 
Xo. 2 and I call your attention to the month of Oc¬ 
tober particularly, as well as others, and ask you if you 
made any changes— 

Mr. Wellford: “As well as others”—I think that part is 
too general. There are hundreds of figures there. 

The Court: Take a particular figure. 

By Mr. Hill: 

Q. Take October. Did you change the total of that? A. 
Suppose I did, yes. If w T rong, if not right, I did. 

Q. What was the reason for changing the total? A. If 
not right, I have to change it. 

Q. What was the reason for changing the total that you 
made out for each month? A. I think anybody change if 
they are not right. 

Q. What was wrong with them? A. Maybe I not 
count right. 

The Court: I don’t see any need of questioning the total. 
Take up another question. 

Mr. Hill: He has the month changed. He has changed 
the total of it as well as the items. 

The Court: The items are another question. 

91 By Mr. Hill: 

Q. I draw your attention particularly to March, 
1933, and ask you if you changed the figures for that. 
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The Court: The totals or the items? 

Mr. Hill: The items. 

A. Is this figure wrong (indicating)? 

By Mr. Hill: 

Q. The different items each time you made a loan—did 
you change those, erase them ? A. No. I don’t think so. I 
don’t see any—You mean I don’t know how to write? 

Q. No. Did you change the figures of the items, four dol¬ 
lars, two and a half, ten, eight ? Did you make any of those 
erasures, rewritten? A. I don’t think so. Why should I? 

Q. You didn’t do that in any of these items? A. No. I 
said I didn’t never do that. 

The Court: He told you about that. Take up another 
one. 

By Mr. Hill: 

Q. I show you Plaintiff’s Exhibit No. 3 and I call your 
attention to the month of April, 1934, and the months par¬ 
ticularly of December and November and July, and ask you, 
After you made the original entries did you change the 
items, that is, the amount of money you loaned each time 
for those dates? A. Well, the same. I can’t tell you. 
92 Q. You changed them ? A. I say, I can’t say noth¬ 
ing. I can’t tell you. My answer same answer. If 
wrong, if I don’t figure right, don’t mark right, I have to 
change it. 

Q. In July there is what looks like “30” rubbed out and 
“25” written in, and it looks like “15” rubbed out and “25” 
written in, a total of $50. Do you remember when you 
made those changes? A. No. Must be that. Must be. I 
don’t remember— 

Q. You don’t remember when you made the changes? A. 
No, I don’t. I don’t remember. That is 1934. 

The Court: If he does not remember when he made the 
changes, I will exclude those items. 

Mr. Wellford: Your Honor, I didn’t understand him to 
say that he made any changes other than at the time. 
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The Court: If he does not remember, I will exclude 
them. 

Mr. Hill: Does vour Honor rule that anv of these items 
* " 

that he does not remember are excluded? 

The Court: Yes. 

Mr. Wellford: That is, as to the items? 

The Court: As to the items. 

Mr. Wellford: Not as to the totals? 

The Court: No. 

By Mr. Hill: 

Q. Now*, I draw your attention to this December 

93 total, $81.50. I notice that a certain figure in every 
one of the items there, 18, 13, 12, 13, 15, $10.80—in 

every one of those instances the one-dollar or the ten-dollar 
mark appears much darker than the other figure, apparent¬ 
ly having been changed. Do you remember when you did 
that? A. No. 

Q. Do you remember the reason for it? A. I don’t re¬ 
member. 

If this is not correct, I don’t w T ant not a penny. If not 
ow’ed to me, I don’t want it. 

Q. Never mind that. You don’t remember when you 
made those changes? 

The Court: Has he testified that he made any changes? 

Bv Mr. Hill: 

•> 

Q. Did you make any changes? A. I don’t think so. I 
don't see w T hy I should. 

Q. Are those as you made them originally? A. Yes. 

Q. No changes? A. No. 

• #**#••**• 

94 Q. Did you make any changes in the April account 
for 1934 after you had made up the original? A. I 

don’t think so. 

Q. That is as you made them? A. If wrong, I change it. 
(Mr. Hill handed tw T o exhibits to the jury.) 

The Court: May I speak to counsel at the bench? 
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(The following 1 proceedings were had at the bench, out of 
hearing of the jury.) 

The Court: I may send this case to the Auditor. I will 
think it over during the lunch hour. I think it ought to go 
to the Auditor. 

95 Mr. Hill: I think your Honor ought to pass on a 
i motion that I am going to make before. 

The Court: I am not going to take the testimony and 
then pass on a motion. I am either going to hear it now or 
send it to the Auditor. 

Mr. Hill: That these memoranda are not admissible in 
evidence. 

Mr. Wellford: We have been through two trials and this 
question was up there and— 

Mr. Hill: If it goes to the Auditor— 

The Court: If you make the motion, I will overrule it. 

Mk Hill: I would like to show your Honor the law. 

The Court. Xo. I am unwilling to overrule the action of 
other judges of this court. 

Mr. Hill: I think this is your responsibility. 

The Court: I will take the opinion of Judge Laws, who 
acted on it. 

Mr. Wellford: Both of them passed on it thoroughly. 

The Court: I am satisfied in niv own mind that the evi¬ 
dence is admissible. The weight of it is another matter. 

Mr. Hill: Xo. I think it is a question— However, what¬ 
ever your Honor does— 

The Court: I may send it to the Auditor. 

Mr. Hill: You have not seen what the defense is yet. 

The Court: That can go to the Auditor too. 

96 Mr. Hill: Very well, your Honor. 

The Court: I say, I have not decided it yet. I will 
think it over during the lunch time. If you gentlemen want 
to say anything about it, I will be glad to hear you. 
#•#•*•*••• 

The Court: Is it possible for the jury to take each one 
of those papers and examine them and tell whether or not 
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any of those figures are changed? Would it take a long 
time for them to do that? 

Mr. Hill: Your Honor, I heard what your Honor said 
with respect to the law. I would like to say that there is a 
statute in this jurisdiction with respect to the admissibil¬ 
ity of books and records made in the usual course of busi¬ 
ness. 

The Court: I do not hear arguments that have already 
been argued before Judges Laws and Adkins. 

Mr. Hill: Very well. May I make a motion, your Honor, 
that these memoranda be stricken? 

The Court: I will overrule your motion and you may 
have an exception. 

Mr. Hill: Very well. 

99 The Court: I will decide that after lunch, -whether 
I will go on now\ 

(The trial was resumed at 1:30 o’clock p. m., at the ex¬ 
piration of the recess.) 

(The following proceedings were had at the bench, out of 
hearing of the jury:) 

The Court: I will keep on with the case. 

By Mr. Hill: 

Q. Mr. Nagayama, I show you Plaintiff’s Exhibit No. 5, 
and call your attention to the items which add up to $67, 
and ask vou if any of those items have been changed since 
you made the first memorandum? A. No. 

100 Q. I draw your attention to the items of June of 
that year and ask you if any of those figures have 

been changed since the original entry was made. A. In 
June? 

Q. Yes, sir. A. No. I didn’t change that. 
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Q. I draw your attention to May and ask vou if anv of 
the items have been changed from the original entries for 
that month. A. ^ ou see, it’s like this: Sometimes I didn’t 
write it, write clear enough. Next time I change it. 

Q. That is your explanation for all the changes ? A. Yes. 
Sometime it is not correct. 

Q. But, so tar as you know, that is the same as it was on 
the date that vou made it? A. Yes. Same thins. 

Q. I show you Plaintiff's Exhibit No. 6 and I draw vour 
attention to this column of figures for November the 8th, 
and ask you—the total of $71.45, and ask you if any of those 
figures were changed after you made the original memo¬ 
randum; and, if so, why? A. No. 

Q. No changes? A. No changes, 
i Q. Is that true with respect to September? A. 

101 Same way. 

Q. And December? A. Yes. 

Q. And October ? A. Yes. 

Q. And the total, $750.45—is that the way it was origi¬ 
nally? A. Yes. 

Q. Do you see any evidence of erasures or changes in 
that “57”? A. No. 

• **•*•##•* 

Q. Mr. Nagayama, I call your attention to 1935, Plain¬ 
tiff’s Exhibit 4, and ask you, in April, particularly the fig¬ 
ures 7, 15, 80, and apparently 20, 10, 30, and 15 are in the 
original condition that they were when you made the April 
memorandum? A. You see, sometimes, two or three times— 
The Court: Can’t you answer the question yes or no? 
Mr. Wellford: I think he is entitled to give his explana¬ 
tion,. 

A. I don’t change it. 

102 By Mr. Hill: 

Q. You don’t change it? You can definitely— 

Mr. Wellford: Just a minute, Mr. Hill. Will you come to 
the bench ? 
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(The following proceedings were had at the bench, out of 
hearing of the jury:) 

Mr. Wellford: There mav be two or three wrong on the 
same page. I think his explanation— 

The Court: He can answer the question directly and 
then explain. 

Mr. Wellford: I think he said that he didn’t make any 
changes. I can’t see any. 

(■Whereupon proceedings at the bench were concluded.) 
By Mr. Hill: 

Q. Going on to the month of August, the total $77.20, did 
you make any changes in those figures ? A. Xo. 

Q. Xo changes to them? A. Xo changes. 

Q. In September, total $62—did you make any changes 
in those figures after you had written them? A. Xo. Why 
should I change it? 

********** 

By Mr. Hill: 

103 Q. Do you see on this line, some few lines under¬ 
neath that, which looks like an erasure? A. Mavbe I 

» 

did those changes. 

Q. Why did you do that? A. Sometime I don’t figure it 
right, my figure wasn’t right, because— 

Q. But the item is not changed? A. Item? 

Q. Amounting to something like $50. A. Oh, no. That is 
never changed. That never changed. 

Q. I show you the month for December and draw vour 
attention to the last item of ten dollars. Did you change 
that after you put it down? A. Xo. 

Q. That is in its original condition? A. Yes. 

Q. Is that true of the other items that— A. Yes. 

Q. Now, I draw your attention to Plaintiff’s Exhibit Xo. 
7 and ask you to look at— 

Mr. Wellford: Let me see that exhibit. 
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By Mr. Hill: 

Q. Drawing: your attention to the month of January, 
those 5 and 18—have they been changed from the original 
sums? A. No. 

104 Q. Is that true of February? A. Yes. 

Q. There are no changes for the month of January 
or February in any of them? A. No. 

QJ T show you the month of June. Did you make any 
changes there? A. No. 

Q. August? A. No. 

Q. ITow about July? Did you make any changes in the 
figures for July? A. You mean changes— 

Q: Changes in the items. A. Take a 3 where supposed 
to take a 5? Is that what vou mean? 

Qi Yes. A. No. Not one of them. Never. 

Q. Coming to the month of September, have those figures 
been changed ? A. No. 

Q. October—have you changed any of those? A. No. 

Q. In any of these, after you put down all these figures 
for the month, did you erase all of them and put in 

105 a new set of figures entirelv? A. No. 

Q. Never did? A. Never did. 

0. Look at this for September. See if you can see where 
that has been changed and a new set of figures entirely put 
in. A. No. 

Q. That has not been done? Is that right? A. No. 

Mr. Hill: This last exhibit is the one that Mr. Wellford 
wishes to withdraw. At the last trial he testified that all 
the^e figures were made at the time. They are apparently 
made at one time. We want to prove that if for no other 
reason than to impeach his testimony. 

Mr. Wellford: That is not in evidence. 

Mr. Hill: I understood that it was. 

Mr. Wellford: No. It all has been withdrawn. It was 
withdrawn solely because of the nature of the services, 
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which were such that we could not produce the proper wit¬ 
nesses. 

The Court: This has not been offered in evidence? 

106 Mr. Wellford: No. It has not been offered. 

The Court: Then he is cross-examining: on other 
questions showing other statements made along this line 
which were contradictory statements. 

Mr. Wellford: Of course, if it is going to be used as evi¬ 
dence, I would like to withdraw mv former statement and 
' * 

go ahead and make claim for it. 

Mr. Hill: We have no objection. 

Mr. Wellford: If we are actually going to shorten the 
trial by doing that. 

The Court: What is this about? 

Mr. Hill: Tools. There is an article on carpenter’s tools 
and carpenter’s work— 

Mr. Wellford: Little insignificant things. 

Mr. Hill: Very important to the case. 

The Court: How are they important in this case? 

Mr. Hill: They are very important, because he charges 
him for a carpenter. We have the carpenter, who said that 
he paid him about two and a half dollars, and he charged 
him there for twenty-five dollars, which is one important 
thing. 

The Court: Why is that important? 

Mr. Hill: Because he says that that is what it cost him, 
and the carpenter said that he didn’t pay him but about 
three and a half dollars. It goes to his credibility. 

Mr. Wellford: There is no claim for that. 

107 Mr. Hill: It is claimed in there. It is sworn to in 
the particulars of demand. Also these items (indicat¬ 
ing). He says that that made up the difference as shown 
here. 

The Court: I don’t see why you cannot go into it if it 
will impeach the testimony of the witness. 

Mr. Wellford: It has absolutely nothing to do with this 
case. It is out of the case entirely. 
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The Court: You mean you cannot show that he has sworn 
falsely in another case? 

Mr. AA’ellford: It would not be— 

The Court: I think he is bound by his testimony. You 
could not introduce the carpenter. 

Mr. Hill: That is right. 

Mr. AYellford: This matter was not testified to before 
Judge Adkins. It came out of the case entirely. 

Mr. Hill: You took testimony on it. AVe objected to it. 

The Court: If the carpenter testified, you are not bound 
bv his testimony as to the correctness of it, but vou can im- 
peach him by it. 

Mr. Hill: I don’t think so. He is not a party. 

The Court: A’ou are bound by it. 

Air. Hill: Here is the main thing that we are interested 
in (indicating). 

The Court: You are bound by his answer. 

Mr. Hill: Very well. If he says that they were 
108 made at one time, it is one thing. If he says they 
were not, it is another. 

The Court: But whether they were made at one time or 
not has nothing to do with this case. 

Mr. Hill: Just the question of his credibility. 

The Court: I don’t quite see the point. 

Mr. Hill: AA’ell, this memoranda was submitted in evi¬ 
dence in all cases and has an exhibit number on it and was 
testified to before. It is in his bill of complaint. It shows— 

Mr. AA’ellford: AAJiere is it in the bill of complaint? 

Mr. Hill: A motion was made to strike it. The Court 

refused to allow it. It shows a charge of $50 for a hat. This 

amount shows excessive charges for a carpenter. It shows 

that he made this at separate years, when we have an expert 

who savs that tliev were all made at one time. 

• * 

The Court: You cannot contradict it by your expert. 

Mr. Hill: AA’e will offer it and your Honor rules it out. 
AA’e will be out. That is all we can say. 

I think that I can ask him, did he make those things at 
the time that they indicate and were they all made at sepa- 
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rate times? If he says they were, I certainly can show that 
he is wrong about it. 

The Court: No. Not unless you have testimony in which 
he will himself admit that he is wrong. You can ask him. 

Mr. Hill: Then, according to that I cannot im- 

109 peach his testimony with respect to these other items ? 

The Court: Oh, yes, you can. They are in the case. 

Mr. Hill: I thought he put them all in. 

Mr. Wellford: Oh, no. 

The Court: No. This is out. 

Mr. Wellford: This is out. 

Mr. Hill: Very well. We note an exception to your Hon¬ 
or’s ruling in letting them out. 

The Court: You had better identify them. 

Mr. Hill: Yes. 

(Whereupon proceedings at the bench were concluded.) 
By Mr. Hill: 

Q. Mr. Nagayama, I show you Plaintiff’s Exhibit No. 8, 
a memorandum. Is that in your handwriting? 

Mr. Wellford: Just a minute. I wish to object to his 
cross-examining the witness on this, because this is not in 
this case. It has been withdrawn. 

The Court: I sustain the objection. 

Mr. Hill: We make the proffer. No. We cannot at this 
time. 

By Mr. Hill: 

Q. For the purpose of showing especially the handwriting 
in comparison with the others, I show you Defendant Ex¬ 
hibit No. 9 and ask you if that is endorsed by you. A. 
Yes. 

110 Mr. Wellford: Do I understand by that now that 
the defendant is putting in part of his case? 

Mr. Hill: No. Merely identifying. 

The Court: No. But I have never seen the original of 
that. 
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Bv Mr. Hill: 

Q. Defendant’s Exhibit 10—is that your handwriting on 
there? A. Yes. 

Q. Defendant’s Exhibit No. 7—is that your handwriting 
on the back? A. Yes. 

Q. Mr. Nagayama, I show you Defendant’s Exhibits No. 
1 nhd No. 2. Are those in your handwriting? A. No. 

Q. Did you ever see them before? A. Oh, yes. 

Q. Is any part of them in your handwriting? A. No. 

111 Q. None of them? A. Not one. 

Q. Do you know who write those? A. Yes. One of 
them. One of my pupils. 

Q. Do you know the name of the party? A. Well, I don’t 
know now. So long. 

Q. Man or woman? A. Woman. 

Bv Mr. Hill: 

* 

Q. You say you have seen that letter before? A. Yes. 
This I didn’t write, because I can’t write very well long- 
hand. She can write, this woman— 

The Court: The question was, Have you seen that be¬ 
fore ? 

The Witness: Oh, yes. 

Bv Mr. Hill: 

Q. Was that letter sent to Mr. Shima at your direction? 
A. Yes. 

Q. And did you know the contents of it when you— 

Mr. Wellford: Let him read it. 

A. Contents? 

112 Bv Mr. Hill: 

Q. Did you know the contents of it when it was sent to 
Mr. Shima? A. What do you mean? 
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Q. If you knew what the message in the letter was when 
it was sent. A. Yes. 

Q. You did know? A. Oh, yes. 

*•••••*#•* 

By Mr. Hill: 

Q. I show you Defendant’s Exhibits No. 4 and No. 5, a 
letter addressed in English and a manuscript letter in Japa¬ 
nese, and ask you if you have ever seen those letters before. 
A. This (indicating) my writing. 

Q. You wrote the envelope? A. Yes. I never write “S’’ 
like this. I write this way (indicating). 

113 Q. Don’t argue. Did you write this envelope, ad¬ 
dressed to Mr. Jesse S. Shima, 456 Atlantic Street, 

Stamford, Connecticut? A. Yes. 

Q. And did you write the letter that is attached thereto? 
A. Oh, yes. This my writing (indicating). 

Q. That is your writing? A. Yes. 

Q. And you sent that to Mr. Shima yourself? A. Yes. 
The Court: Let me see those. 

Mr. Wellford: Do you offer those? 

Mr. Hill: Not at this time. We will if we want to. 

Mr. Wellford: I am just asking the question. 

Mr. Hill: If it will save time, I will be glad to do it. I am 
just asking him about it. 

The Court: It becomes part of your testimony if you 
offer them now. 

Mr. Hill: Very well. I will offer these in evidence. 

Mr. Wellford: No objection. 

(Whereupon Defendant’s Exhibits 4 and 5 were received 
in evidence.) 

114 Mr. Hill: I offer in evidence Defendant’s Exhibit 
No. 2 and No. 1, a letter addressed to Shima Septem¬ 
ber 5, 1938. 

Mr. Wellford: I think those have already been offered. 
Mr. Hill: I was just offering them in evidence. 
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Mr. Wellford: They w ere offered before they were 
handed to the jury. 

The Court: Let me see them. 

Mr. Hill: I also offer Defendant’s Exhibits 4 and 5, a 
letter postmarked “Washington, D. C., October 14, 1938,” 
addressed to Mr. Shima, 456 Atlantic Street, both letters 
addressed the same date. 

Mi*. Wellford: Are they both the same date? 

Mr. Hill: One in September and one in October. 

By Mr. Hill: 

Q. Mr. Xagayama, I show you Defendant’s Exhibit— 

The Court: Pardon me. I understood that one of these— 

Mr. Ilill: This is his handwriting. He said he wrote that 
envelope and he wrote this other. He wrote English on one 
and didn’t write the other. 

The Court: But there is no English on this other one. 

Mr. Hill: This is English here (indicating). 

115 By Mr. Hill: 

Q. Mr. Xagavama, I show you Defendant’s Exhibit Xo. 3, 
a check dated December 9, 1937, and ask you if that is your 
signature. A. Yes. 

Mr. Wellford: That has all been gone into. He has iden¬ 
tified his signature. 

Mr. Hill: Xot this one. 

By Mr. Hill: 

Q. Did you get the $300? A. Yes. 

Mr. Hill: I offer in evidence Defendant’s Exhibits 3, 10, 
9, and 7. Those have been identified. 

Mr. Wellford: The others have been identified. 

Mr. Hill: Yes. For comparison of the signatures and 
the writing and endorsement on the check. One of them is 
a release. 

Mr. Wellford: Tt seems to me, if your Honor please, that 
it is going in sort of piecemeal. If he would offer them, 
then, after he is through, the jury could take them all and 
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consider them all together. I want to help my brother if I 
can— 

Mr. Hill: I think this is all of the exhibits. 

The Court: Very well. 

116 Q. Mr. Xagayama, you testified, I believe, that you 
made these figures on these papers on the dates that 

you loaned the money to Mr. Sliima. Is that correct? 

By Mr. Hill: 

Q. Is that correct? Did you make the figures on the same 
day or the following day? A. Sometime same day, some¬ 
time next day I make them. 

The Court: I can’t hear you. 

A. (continued) Sometimes next day. That day some¬ 
time. Sometime next day. I figure mostly that day, that 
time I did; but sometime I made them the next day. 

By Mr. Hill: 

Q. Where did you make these loans to Mr. Shima? A. 
Where? 

Q. Yes. A. 1827 Fourteenth Street until after I move to 
1517— 

Q. How did you make them to him; in cash? A. 

117 Oh, yes. Always in cash. 

Q. Never gave him any checks? A. Hardly any. 
Q. Hardly any? A. I don’t think so. Never did. 

Q. You always gave him cash? A. Cash. Every cent. 

Q. On the day or the following day shown on the page in 
this memorandum, the date? A. Yes. 

Q. Did you have a bank account during that time and 
draw checks during that time? A. I didn’t never have a 
chance. Too many people come in. 

Q. I didn’t ask you that. A. I have to explain to you. 

Q. Did you ever have a bank account? A. No, sir. 

Q. You said that you kept a set of books for your regular 
business? A. Yes, sir. 
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Q. Did you keep them yourself ? A. Yes. 

Q. In your own handwriting? A. Yes. Most in my hand¬ 
writing. 

118 Q. All of these memoranda here I notice are in 
your handwriting, are they not? A. All in my hand¬ 
writing. 

Q. You don't have any difficulty in writing English? A. 
Yes. I have awful time sometimes. 

Q. Did you keep your books in English or Japanese? A. 
English. 

Q. In what? English? A. Yes. 

Q. Do you recall going to see an attorney by the name of 
Mr. Munter about this case, up in the Shoreham Building? 
A. Yes. 

Q. Did you show him these memoranda? A. Not this. I 
had a little brown and black book, about that big (indicat¬ 
ing). 

Then why I did that, because such a scratch writing he 
couldn’t read them very well, and he said, “You haven’t 
any memoranda? This, you wrote this, didn’t you?” 

I say, “No. I have memoranda for this, of course.” 

He said, “That one is best.” 

Q. Which was the best? This memorandum here or the 
book that you made? 

* i • • • * # * • • • 

119 Q. Which book did he say was best? A. My 
memoranda. That memoranda. He told me to bring 

this memoranda. 

Q. Did you ever take them to him? A. No. I didn’t 
have a chance. I didn’t send it. And something happen 
between, and when he let me know, of course, he told me one 
hundred dollars for that memoranda, and I didn’t have 
that money. So later he refuse. 

A Juror: I cannot hear him. 

A. (continued) He refuse. 

So I went to—then I find Mr. Wellford into this thing. So 
I came to him. 
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And sometime I look for money, somewhere I could get 
that. Finally I get it; so I ask Mr. Wellford to take care 
of this case. 

By Mr. Hill: 

Q. What became of this book that you carried to Mr. 
Munter that he said would not do? A. Of course, I throw 
it away. No use. 

Q. Did you show it to Mr. Wellford? A. No. 

Q. You never did? A. Never. He never saw it. 

120 Q. He never did see it? A. No. Never seen it. 

Q. Why did you throw it away? A. No use, is it? 
He said, Mr. Munter said, “This won’t do. Original writ¬ 
ing is the count.” That is what he said. I just made it 
up because he said he couldn't read it clearly. 

Q. What were your average earnings during the time 
you loaned this money to Mr. Shima? A. What did you 
sav? 

Q. What were your earnings per month? A. Money? 

Q. Earnings. A. Well, many months, many weeks, I will 
say one hundred and fifty, two hundred dollar. 

Q. A week? A. Yes. That highest, of course. 

Q. Did you file an income tax during this time? 

Mr. Wellford: Don’t answer. I object to that question, 
if your Honor please. It has absolutely no bearing on this 
case as to whether or not this man filed an income tax with 
the Collector of Internal Revenue. 

The Court: I overrule the objection. 

By Mr. Hill: 

Q. Did you file an income tax during this time? A. I 
don’t know. I don’t know those things. I just be in 

121 business. 

Q. You say you did not? A. Wait a minute. He 
keep coming in and he take all I take in, almost. Many 
time I give him last penny because I believe he is what he 
says. 
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Q. I asked you, during the time that you are alleged to 
have loaned this money to Mr. Shima, over this period at 
any year, did you file an income tax return? A. No. 

Q. You did not? A. No. 

Q. How did you keep your business books ? Did you keep 
them in ink or pencil? A. What? 

Q. Your business books. Did you keep them in ink or 
lead pencil? A. Oh, ink. 

Q. Ink? A. Yes. At that time. 
«*•••••••# 

Redirect Examination 

• ••••••••* 

124 Q. In Plaintiff’s Exhibits 1 to 7, these memoranda, 
did you ever make any change on any of the items 

after the money was lent and they were made on that paper? 

The Court: Hasn’t he answered that before, Mr. Well- 
ford? 

Mr. Wellford: I thought he had, but Mr. Hill has gone 
into it so much, and I just wanted to make sure. There was 
one question— 

125 The Court: Answer it again. 

A. No, sir. I haven’t changed it. 

Mr. Wellford: Would you mind talking to the jury? 

A. (continued) No, sir. I didn’t change it. 

• *•*•••••• 

Recross-Examination 
By Mr. Hill: 

Q. Mr. Nagayama, isn’t it a matter of fact that you made 
out some of those memoranda a whole year at one sitting? 
A. No. 

Q. That is not true? A. No. 

Q. Did you ever make out a whole month’s charges at one 
sitting, a whole month? A. Let me understand. 

Q. A whole month, principal and interest, at one time. 
A. What did you say? 
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Q. Isn’t that a fact, that you made up several periods of 
a whole month’s charges at one sitting, at one time, and on 
the same date? A. You mean to say I wrote this one day? 

Q. Yes. All of them. A. Sit down some place and write 
all of this? No. 

Q. You wrote it on separate days as indicated on 
126 those dates; is that correct? A. I never did that. 
From time to time I wrote this. 

Q. Is the question answered by saying that you wrote 
them all separately on the dates shown on the memoranda? 
The Court: He said that. 

• ••«•••••• 

Blondine McDowell. 

128 Cross-Examination 

• ••••••••• 

130 Q. After Mr. Nagayama gave the money to Mr. 
Sliima what would he do then ? A. Come back in and 

131 continue his work, work on the customer. 

Q. Keep right on working? A. Yes. 

• *•••••••• 

Eunice Ashby. 

133 Cross-Examination 

**•##**••• 

136 Q. After the money was passed, what happened to 
Mr. Shima? Did he go on about his business? A. 
He would sit around and read his paper and talk on the 
phone. Get something to eat if he was hungry. 

Q. What did Mr. Nagayama do? A. He would be taking 
care of his business, instructing his girls. 

Q. He would continue with that? A. Yes. Sometimes 
he would, if he was not busy then, would sit and talk and 
smoke cigars. 

• ••••••••• 
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137 Annabel Ailer. 

Direct Examination 

*#•••••••* 

138 Q. Were you ever present when Mr. Shima made 
! any statement in regard to owing the plaintiff any 

moncv? A. Well, I was there during the time of a loan. 

Q. When was that? A. That was during, sometime, I 
don't just remember what dates, but it was between ’31 
and ’32, the time that I lived there. 

Q. You lived there, I understand. Where are you speak- 
ins: of? A. Yes. On Fourteenth Street. 

Q. Was that the place of business of Mr. Nagavama? A. 
Yes. 1827, I think, was the address. 

Q. Between ’31 and ’32? A. Yes. 

*•*••••••* 

143 Irene Waters. 

• •••*#*•#• 

145 Cross-Examination 

• •*•*#••** 

146 Q. What did Mr. Shima do when he got the money? 
A. He would put the money in his pocket. 

Q. And go out? A. Yes. 

Q. And Mr. Nagavama would continue lecturing the 
class? A. Continue? 

Q. Lecturing the school. A. After he would give him the 
money, he would go back to his class. 

147 Q. That continued over what period of time? A. 
Well, I guess a year and a half from 1932 to part of 

1933. 

Q. What part of 1932 did you go there? A. I guess I 
came there the first part of 1932. 

Q. This took place all during ’32 and up to the time that 
you left? A. Yes. 

Q. If I told you that Mr. Nagavama did not claim these 
loans until June of 1932, would that revise your testimony 
in any way? 
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Mr. Wellford: I don’t think it makes any difference. 

A. I don’t know if I quite understand. 

The Court: I sustain the objection. 

Mr. Hill: Your Honor, I think the witness testified, if I 
am not mistaken, that he made loans all during the year 
1932. 

The Court: I sustain the objection. 

By Mr. Hill: 

Q. What date in 1933 did you leave there? A. That I 
couldn’t recall. 

Mr. Hill: That is all. 

148 Jesse S. Shima. 

• ••*•••••# 

Direct Examination 

• •***•*•*# 

150 Q. What is the most you ever owed him at any one 
time? A. About $250. 

Q. About $250? A. That is correct. 

Q. (interposing) Did you ever make any payments to 
him between 1932 and 1937? A. Yes. Some payments were 
made to Mr. Nagayama. 

• ••*•••••* 

151 By Mr. Wellford: 

Q. That was in December of 1937, I believe, Mr. Shima? 
A. Correct. 

Q. You owed quite a few debts at that time, didn’t you? 
A. I did. 

Q. You paid them all off, didn’t you? A. Your question, 
please? 
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Q. Didn’t you pay them all up? A. I did pay all of 
them off. 

Q. Mr. Shima, Defendant’s Exhibit No. 3 is a check dated 
December 9th, 1937, payable to H. Nagayama in the sum 
of $300. That is your handwriting on that check, isn’t it, 
on the face (handing a check to the witness) ? A. It is my 
handwriting. 

Q. Where did you hand that check to Mr. Nagayama? A. 
At Mr. Nagayama’s shop in the back room, next to the 
kitchen. 

Q. Where did you make it out? A. Right there. 
152 Q. With your own pen? A. I do not recall just 
exactly which pen I used. It might been mine and 
it might been his. 

Q. And he endorsed it right there? A. He endorsed it 
right there. 

• **#••*•*# 

154 By Mr. Wellford: 

Q. Did you ever make a settlement with Mr. Nagayama 
at any time between 1931 and 1937 ? A. I did. Occasion¬ 
ally. 

Q. When was this? A. I cannot recall the date, but I 
used to make a settlement with Mr. Nagavama occasionally. 

• 1 * * # • • * • • • 

155 Q. And you don’t know how much you owed him 
when you got your money from the Henderson es¬ 
tate? That is correct, isn’t it? A. Oh, I did. 

Q. How much did you owe him? A. I owed him approxi¬ 
mately around $250. 

Q. How did you arrive at that? A. When I borrow’ 
money from him I ought to know* just about how r much I 
ow’e him. 

Q. You kept no track of it, did you? A. I kept no—I 
kept—I did not keep any track of it to pennies and dimes 




73 


and pennies; but I knew, did know roughly just approxi¬ 
mately how much I owed him. 

********** 

156 A. I would say it was never more than five. 

“Usuallv no more than five dollars” was mv state- 
• %> 

ment. 

By Mr. Wellford: 

Q. Then you kept the whole fifty loans in your head? A. 
I don't think that that would consist of fifty loans or more 
than fifty loans, because we used to make a settlement at 
the end of each month except during the last part of 1937. 
And these checks from Mrs. Yamasaki to Mr. Nagavama— 

***##*##*# 

157 A. This one—Oh, no. This is not the ones. I re¬ 
member T had some of Mrs. Yamasaki’s checks drawn 

to me and endorsed to Mr. Nagavama, and some of the 
checks are drawn by Mrs. Yamasaki direct to Mr. Nagavama 
under my direction. 

• *•*•#•*** 

160 Jesse S. Shima. 

161 Cross Examination 

By Mr. Hill: 

Q. I want to examine on just one point this morning. 

The payment that you made is the one of the stub that 
you looked for; is that right? A. That is right. 

Q. What was the date of that? A. It was in December, 
stub, National Metropolitan Bank. 

Q. What year? A. 1937. 

Q. Mr. Wellford said “1938.” That is an error? A. 
That is an error. 
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162 Mr. Hill: At this time 1 make a motion that the 
memoranda admitted in evidence be stricken on the 

ground that it is not admissible. 

The Court: 1 overrule the motion. You have an excep¬ 
tion. 

»*•#•••••# 

Jesse S. Shima. 

163 Direct Examination 

Bv Mr. Hill: 

Q. Mr. Shima, when was the first time you ever borrowed 
anv monev from Mr. Nagavama that vou can recall? A. I 
believe it was around 1934. 

Q. 1934? A. Summer of 1934. 

Q. That continued over a period of time until approxi 

matelv when? A. Until the fall of 1937. 

Q. And after that time did you borrow any money from 

Mr. Nagayama at all, after the fall of 1937? A. After fall 

of 1937 I did not borrow any money from Mr. Nagayama. 

Q. What amounts or sums of money in the main, what 

denominations, did vou borrow from him? A. Anvwhere 

• • 

from two to five dollars. Usual amount was from two to 
five dollars and sometime, very seldom, larger than that 
sum. 

Q. And how much would you estimate the most you ever 
owed him at any one time would be? A. About $250. 

Q. Now, did there ever come a time when you had a final 
settlement with Mr. Nagayama? A. I did. 

164 Q. And when was that? A. I believe it was Decem¬ 
ber, 1937. 

Q. Where did this final settlement that you speak of take 
place? A. The final settlement took place at Mr. Naga- 
yama’s residence, next to the, a room next to the kitchen. 

Q. And where? What address? A. That address— I 
do not recall that exact address. It was second, in apart¬ 
ment on second floor next to the Congressional Club. 

Q. On what street? A. On U Street. At Sixteenth and 
U Street. 
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Q. Was anyone else present except you and Mr. Xaga- 
vama ? A. There was no one present. 

Q. How much did you pay him in full settlement? A. 1 
paid $300 for the full settlement. 

Q. And how did you arrive at the figure of $300? A. I 
told Mr. Nagayama I owed him approximately $250 to my 
knowledge, and I asked him how much do I owe him, and 
Mr. Nagayama said that it was about $250. So I told Mr. 
Nagayama I give three hundred, making the total of three 
hundred. And there and then I wrote a check and deliv¬ 
ered to Mr. Nagayama, and I asked him for receipt. But 
then we decided to write the receipt on the back of the check, 
and Mr. Nagayama endorse it. 

165 Then Mr. Nagayama told me that he has no place 
to cash it because he has no bank account anywhere 

and no bank will recognize it. So I told Mr. Nagayama, 
“Well, then, I have niv car in front. Hop in and I take 
you down to National Metropolitan Bank and have you 
identified.” WMch I did. 

Q. I show you Defendant’s Exhibit No. 2 and ask you 
if that is the check that you have testified to. A. Yes. This 
is the check. 

Q. Was that check in full settlement of all your obliga¬ 
tions to Mr. Nagayama up to that date? A. That is right. 
This was the full settlement check. 

Q. Was the writing on the back of it on there when you 
endorsed it? A. I wrote— 

The Court: Just a minute. 

By Mr. Hill: 

Q. Was the writing on the back of it before he endorsed 
it? A. Yes. It was. 

Q. Did Mr. Nagayama ask you to endorse—Did you ask 
Nagavama to endorse it down low like that? A. No, sir. 
He just—I asked him to endorse it, and he endorsed it. 

Q. He endorsed it after you had written the release 

166 on it? A. Yes. That is right. 
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Q. Did Mr. Na gay am a make any further demand on you 
for payment of your debt after that up to the filing of this 
suit ! A. Mr. Nagavama made no demand at any time until 
the filing of this suit. 

Q. You saw him after that? A. I saw him several times. 

Q. Did you or did you not— 

Mr. Hill: I think that the jury has seen this check. 

A Juror: May I see it? 

(Mr. I Till handed the check referred to juror No. 6.) 

By Mr. Hill: 

Q. You received from Mr. Nagavama after this payment 
of $300, this check, correspondence, did you not? A. I did. 

Q. I show you Defendant’s Exhibits No. 2 and No. 1, a 
letter dated September 5, 1938, addressed to you at Stam¬ 
ford, Connecticut. Did you receive that letter? A. ^ es. I 
received this letter at Stamford, Connecticut. 

Q. Are you familiar with Mr. Nagayama’s handwriting? 
A. Yes. Very much. 

Q. Did he write that letter himself? A. Yes. I am sure. 
This is his handwriting. 

Q. Did he address the envelope? A. Yes. That is correct. 

Q. Did you respond to that letter in any way that 
167 vou recall? A. I did not. 

Q. After the letter was received did you see Mr. 
Nagavama? A. YY?s. I saw Mr. Nagavama. 

Qj Did you discuss this letter with him? A. He didn’t 
make any mention of it. 

Q. So that ended that? A. That is right. 

Q. Now, I show you Defendant’s Exhibits No. 4 and No. 
5, a letter dated October 14, 1938, addressed to you at the 
same address, with a letter attached to it in Japanese. Did 
you receive those communications from Mr. Nagayama? 
A. That is right. I received this letter, too, at Stamford. 

Q: Is the envelope and letter in Mr. Nagayama’s hand¬ 
writing? A. Y~es. That is his handwriting. 

Qi Are you able to translate the contents of this letter 
into English? A. I can. 
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Q. Will you please read to the jury what this letter says? 
A. “Dear Mr. Shim a: I have been talking about you since 
you left and I hope you are in good health and working 
hard. On the other hand I am in good health, but the worst 
of it is the law of this district became very strict. 

168 For that reason at the present time I close my school 
and turn it into beauty parlor. Then 1 am thinking 

to rent the room occupied by the girl named Ida last year 
and the big room together with the small room for forty 
dollars to dentist, lawyer, or doctor. At the present I am 
looking for rentee. The reason is because of over one hun¬ 
dred dollars to install the larger room with hot and cold 
water plumbing, and it is impossible for me to do it. This 
law not onlv affected me, but manv schools have been closed 
due to the same reason. In order to straighten everything 
up it would cost me approximately six hundred to seven 
hundred dollars. For this reason there is a sure income 
from the next month’s rent, but I am very much hard up on 
this month’s rent. Mr. Shima, I hate to mention, but will 
you please arrange to loan me fifty dollars, and I will re¬ 
turn this fifty dollars fifteen dollars per month beginning 
with December. Mr. Shima, please do this favor for me. 
If you cannot loan me fifty dollars, please let me have as 
much as you can. Please do something for me, please, 
please. In the last, Mr. and Mrs. Yamasaki and also the 
little Yamasaki and the rest of the Japanese are in good 
health, and so there is nothing to worry. Nagayama Hide- 
yoshi from.” 

Q. What does that mean? That last word. A. It means 
“From Hidevoshi Nagayama”; but in Japanese we use the 
last name first and the first name last. 

169 Q. Did you or did you not make the loan to Mr. 
Nagayama that he requested there? A. I did not. 

Q. Since the settlement in December, 19C37, did you or 
did you not make any loans to Mr. Nagayama? A. I did 
make loans, I mean, generally. 

Q. Do you remember the amounts or sums of money? A. 
I think it was twenty dollars, ten, and two dollars. 
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Q. I show you a check for ten dollars. Is that one of 
thos& that you made him? A. Yes. January 25, 1938, I 
loaned Mr. Xagayama ten dollars. 

Q. I show you Defendant’s Exhibit Xo. 7. Is that one of 
the loans that you loaned him? A. Yes. On February 5, 
1938, I loaned Mr. Xagayama twenty dollars. 

Q. I show you this cheek for two dollars. A. On Decem¬ 
ber 14, 1937, likewise I made a loan to Mr. Xagayama, two 
dollars. 

Q. Those were not, or were they, payments on account? 
A. Xo, indeed. 

Q.i Thereafter did Mr. Xagayama demand of you to pay 
him any additional sums of money? A. Never did. 

Q. 'When was the first time that you learned about 
170 i his claim that you owed him any sum of money after 
the settlement of $300? 'When was the first time that 
vou heard about that? 

Mr. Well ford: He has answered the question, if your 
Honor please. The question was put to him point blank 
once. 

The Court: Yes. I am sure it was. 

Mr. Hill: Verv well. I was not sure it was clear. 

By Mr. Hill: 

Q. Xow, I show you a copy of the complaint in this case, 
with particulars of demand, and ask you to look at it, and I 
direct your attention to the month of June, 1933, and ask 
you if during that month you were away from Washington, 
D. C., for any period of time? 

Mr. Wellford: If your Honor please, he has answered 
that, that he did make loans from him until 1934. He has 
already testified to that. 

The Court: This is a loan that he claimed he made to 
him? 

Mr. Wellford: Yes. 

The Court: Then let him answer. 

Mr. Hill: "Read the question to him. 
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(The reporter repeated the pending question.) 

A. Yes. 

Bv Mr. Hill: 

Q. What period of time were you away from Washington, 
D. C., during the month of June, 1933? A. I left Washing¬ 
ton the very last part of May, 1933— 

171 Mr. Wellford: I do not think that the witness 
should be refreshing his recollection from reading 

the bill of complaint. 

The Court: No. There is no need of submitting that to 
him. 

Mr. Hill: No, indeed. 

Go ahead and testify. 

A. (continued) Very last part of May of 1933. It was 
just about opening of the Chicago World’s Fair. I left 
Washington in automobile with Dr. Thomas A. Brown. 

We met accident at about 25 miles from Pittsburgh, and 
I sold my car at the place where accident took place. And 
then I went to Pittsburgh. I left Dr. Brown at Pittsburgh 
and— 

By Mr. Hill: 

Q. What date did you leave? A. I think it was either 
2Stli or 29th. 

Q. Of what month ? A. Of May, 1933. 

And then that evening I took train to Chicago. 

I remain in Chicago about one month. 

Q. Where did you stay in Chicago? A. I stay with friends 
of mine. His name is Mr. Asato. And also Mr. Iliga. 
They had apartment together. 

I live over there. It was in North Chicago. 

About one month later I took a train to San Francisco. 
I remain in San Francisco in the residence of Dr. Tamaki 
and also Dr. Nakamura. I remain in San Francisco 

172 about ten to two weeks— 

Q. Ten days to two weeks? A. Ten days to two 


weeks. 
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Then I went to Los Angeles by train. I remain in Los 
Angeles—I stayed at friend of mine, and also Olympia 
Hotel, Olympic Hotel on—it is on, right near East First 
Street, East First and St. Peter, I think. 

I stayed at hotel, and about 20th, on or about 20th of 
August, 1933, I left Los Angeles for Washington, and I 
came back the very last part of August to Washington, and 
I took apartment in Tremont Apartment, Washington, 
D. G. 

Q. Where were you on June 28, 1933? A. On June 2Sth 
I must have been over in Chicago. 

Q. Can you recall where you were? A. I do not recall. 

(Mr. Hill showed a postcard to Mr. Wellford.) 

Mr. Wellford: What is it for? 

Mr. Hill: To refresh his memory. 

Mr. Wellford: I object to this to refresh his memory, 
if your Honor please. 

(The following proceedings were had at the bench, out 
of hearing of the jury:) 

Mr. Hill: We wish to offer this for identification solely 
for the purpose of refreshing his memory as to where he 
was on the 28tli of June, 1933. It is a postcard mailed from 
there to Mrs. Yamasaki. 

173 The Court: Did lie mail it? 

Mr. Hill: Yes, he did. He mailed it. 

The Court: If he mailed it himself, he can testify that 
lie mailed it on that date. 

Mr. Wellford: All right. 

(Whereupon proceedings at the bench were concluded.) 

ML Hill: Mr. Reporter, will you identify this as a de¬ 
fendant’s exhibit? 

(The postcard referred to was marked Defendant’s Ex¬ 
hibit 11 for identification.) 
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By Mr. Hill: 

Q. Mr. Shiina, I show you Defendant’s Exhibit No. 11, a 
postcard addressed to Mrs. Yamasaki, 2942 Carlton Ave¬ 
nue, Washington, and ask you if that is in your handwrit¬ 
ing? A. This is my handwriting. 

Q. Does that refresh your memory as to where you were 
on the date of June 28th? A. Yes. 

Q. And where were you at that date? A. I was on train 
at Salt Lake on this date. 

Q. Where did you write it? A. I wrote that on train, 
scribble on train. 

Q. Where did you mail it? A. Mail in the train. 

174 Q. In the train? A. That is right. 

Q. Where were you on your way to or from when 
you mailed this? 

A. I was on my way to San Francisco. 

**•**#••#* 

Mr. Hill: I offer this in evidence and ask the jury to look 
at this card. 

(Mr. Hill handed the jury Defendant’s Exhibit No. 

11 .) 

175 The Court: May I speak to counsel at the bench ? 

(The following proceedings were had at the bench, out of 
hearing of the jury:) 

The Court: I don’t quite understand what you meant by 
refreshing the witness’ memory. He didn’t say that after 
seeing that he can remember that very date. 

Mr. Hill: He said he remembered where he wrote it. 

The Court: All he could remember was that he did write 
that on a train, but that does not make him remember that 
particular date. I think it is affirmative evidence. I think 
it is perfectly admissible in evidence. 

Mr. Hill: Very well. We will offer it as affirmative evi¬ 
dence as to where he was. 

The Court: I think that that is better than offering it to 
refresh his recollection only. 
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Mr. Hill: I agree with your Honor. I think that is true. 
Mr. Wellford: I have no objection. 

The Court: I think it is perfectly admissible. 

(Whereupon proceedings at the bench were concluded.) 

By Mr. Hill: 

Q. During the time that you were away from Washing¬ 
ton did you make any loans or borrow any money from 
Mr. Nagayama? A. No, sir. 

Q. Now, directing your attention to the year 1936, were 
you present in the District of Columbia all during 

176 that year or not? A. No, sir. 

Q. Were you away from the city of Washington at 
any part of that year? A. Yes. 

Q. What part of 1936 were you aw r av from Washington? 
A. 1 was absent from the District of Columbia from June 
—no—the 5th of July to about the 22nd of August, 1936. 

Q. And where were you? A. I left Washington on the 
5th of July, and I drove Mr. Dixon and his family to Den¬ 
ver, Colorado. 

I got to Denver, oh, about two days or a little over two 
days after I left Washington; and I remained in Denver 
in the residence of sister-in-law’s of Mr. Dixon about ten 
days or two weeks. I remain there ten days or one week 
or perhaps two weeks. 

Then I went to a Moore—Moore is a little town in Mon¬ 
tana—and Hobson. Visited brother of Mrs. Dixon’s sister 
in Moore, Mrs. Dixon’s sister, and in Hobson it was brother 
of Mrs. Dixon. 

I remained in the residence of Mr. Harry White—that 
is a brother-in-law to Mrs. Dixon—for about two weeks in 
Moore, Montana. 

Then we went to Yellowstone National Park by way of 
Great Falls. 

177 Q. By way of what? A. I believe it was by way 
of Great Falls, around side of Yellowstone National 

River Trail. 
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I remain in Yellowstone National Park overnight. 

Mr. Wellford: I think dates ought to be given some¬ 
where around. 

The Court: Yes. I think he should give the date. 

The Witness: Exact date I don’t know. 

Mr. Wellford: You don’t have to give the exact date. 

A. (continued) It was about two days on the trip. About 
ten to one w’eek in Denver. Then on my way to Moore I 
think it was about—I left Denver about 11 o’clock in the 
morning, 10 or 11 o’clock in the morning. I got to Moore, 
I guess, next evening. Yes. The next evening I was in 
Moore. 

Mr. Wellford: Can you give the date of that? 

Mr. Hill: Can’t you follow him and get the date? 

Mr. Wellford: If your Honor please, I think we are en¬ 
titled to have the dates of the month when he was there. 

A. (continued) The month? That month was in the month 
of July, 1936. 

By Mr. Hill: 

Q. From there where did you go? A. Then from Yellow¬ 
stone Park—I remain Yellowstone Park overnight. Then 
we went to Denver. 

We remain in Denver again about two weeks at the 
178 same residence. I stayed in hotel. I didn’t go sleep 
with Mrs. Dixon’s sister’s house because it was over¬ 
crowded. I stayed in one little hotel. I think it was called 
East Broadway, East Broadway, about three or four blocks 
from where Mrs. Dixon’s sister’s residence was. 

Then we returned to Washington about around 20th, 
21st, or 22nd of August, 1936. 

Q. You say you drive. Whose automobile did you drive? 
A. I drive Mr. Charles L. Dixon’s. 

Q. What kind of automobile was it? A. It w T as a new 
Plymouth, new 1936 Plymouth. Brand new. Just bought 
it. 

Q. Mho were in this automobile with you besides your¬ 
self? A. In this automobile was Mr. Dixon, Mary Dixon, 
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Stella Dixon, Ray Dixon, and Maxine Dixon, and myself 
drive. 

Q. Did the same party continue over the whole trip or 
what happened? A. This party I mentioned left from 
Washington and went to Denver together. Then at Denver, 
Mrs. Dixon was already in Denver at that time when we 
went there. So we met Mrs. Dixon at Denver, and then 
the trip from Denver to Moore, Montana, and Yellowstone 
Park, then into Colorado, then to Washington, Mrs. Dixon 
was also with us. 

Q. And during the period of time you were away from 
Washington on that trip until you returned did you 
179 or did you not borrow any money from Mr. Naga- 
vama? A. I did not borrow anv money from Mr. 
Nagayama. 

Q. Do you ow r e Mr. Nagayama any money now? A. I do 
not. 

*••••*•••• 

Cr o s s-examination. 

Q. Mr. Shima, it could not possibly have been 1935 that 
you made this trip? A. No, sir. 

Q. You are positive of that ? A. I am positive it was 1936. 

Q. You were in Chicago about ten days? A. I was in 
Chicago about one month. 

Q. You spent ten days in Denver and you spent overnight 
in Yellowstone and you spent a month in Chicago. You 
said it was all during the month of July, 1936, but you don’t 
know the time. A. I believe Mr. Wellford mixed up my 
Chicago trip of 1933, mixed it up with my Denver trip of 
1936. 

Q. I was talking about 1936. 

The Court: You are referring to the month of July. You 
asked him if he was away in the month of July of 1936. 
I think that your question is misleading. I don’t mean 
intentionally so. 

• ••••••••• 
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181 Q. Mr. Shima, you testified yesterday that you 
monthly had made a settlement with Mr. Nagavama. 

Is that correct? A. Early part of 1934 and 1935 we always 
used to make a settlement at the end of the month. 

Q. How about 1936? A. Around from 1936 my finances, 
financial condition, was rather poor; and I didn’t make set¬ 
tlement as we had been doing prior to that period. 

Q. You were staying in hotels and going on long trips in 
1936, weren’t you? A. Well, I took trips, yes, 1936— 

Q. That cost you money, didn’t it? A. Not—I didn’t 
have too much money. 

Q. Where did you get this money to take these trips? A. 
This particular trip in 1936 was—the trip was offered me 
bv Mr. Dixon because Mr. Dixon was too old to drive all 

m a 

the way and the children were too young, and they asked 
me if I would drive them to Denver and to Montana and 
Yellowstone and hack. 

• *•*#•••*• 

182 Q. Well, these settlements per month, when you 
used to settle up every month, they went up to nine¬ 
teen what? A. About 1936. 

Q. 1936? A. That is right. 

Q. And from 1936 on to December, 1937— A. Did not 
make much of any settlement. 

Q. Was that the first of 1936? A. That I really don’t 
recall. But even in 1936 or 1937 Mr. Nagavama was 

183 hard up and he didn’t have enough money to pay his 
rent. Then he used to ask me if I could arrange some 

money for him, and many occasions I made arrangement 
for him to pay his rent. 

Q. He always asked you to arrange for it, didn’t he? A. 
That is right. 

Q. By asking you to arrange it, you were to pay him 
something that you owed him; that is correct, isn’t it? A. 
I beg your pardon? 

Q. I say, by him asking you to arrange to get him some 
money, you would pay him what you owed him or part 
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thereof? A. I always arrange if 1 could what I owe him or 
even more than what I owe him if I had it. 

• •****•••• 

192 Rose Tanker. 

194 Cross-examination. 

196 Q. How many times did you see Mr. Nagavama 
give Mr. Shima money? A. A number of times. I 
didn’t take—I didn’t keep any special account of it. I 
couldn’t say. But he used to come in— 

Q. How often? A. —two or three times a week. 

Q. Over that period of time that you have mentioned? 
A. What is that? 

Q. Over all of that period of time from 1934 to 1936? A. 
In and out. He used to come in and out during that time. 

• *•*#*••*• 

199 Miyoko Tamesa 
#•##*#**#* 

Direct Examination 
By Mr. Hill: 

Q. Please state your full name. A. Miyoko Tamesa. 

Q. Where do you live? A. 1315 Park Road, Northwest. 
Q. Where are you employed? A. Division of Loans and 
Currency, Treasury Department, Washington, D. C. 

Q. And how long have you been there? A. I have been 
with them since 1936, in March. 

Q. 1936? A. Yes. 

Q. Do you know Mr. Shima, the defendant in this case? 
A. Yes, I do. 

Q. Do you know Mr. Nagavama, the plaintiff? A. 

200 Yes. 

Q. How long have you known Mr. Nagayama? A. 
I knew him shortly after I came here. 
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Q. What year was that? 

• ••••••••• 

By Mr. Hill: 

Q. How long did you know Mr. Nagayama? A. I met him 
shortly after I came here. So that w^ould be— 

Q. When did you come to Washington? A. In March of 
1936. 

Q. Did you ever have occasion to hear Mr. Nagayama 
mention any indebtedness that Mr. Shima owed him at any 
time? A. Yes, I did. 

Q. You say yes? A. Yes. 

Q. When was that? A. That w T as in January of 1938. 

Q. Where was that ? A. Well, he took me to a concert at 
Constitution Hall. 

Q. Who took you to a concert? A. Mr. Nagayama. 

Q. Where was the concert held? A. It was held at 
201 Constitution Hall. 

Q. During the time he took you there did you have 
a conversation with him about Mr. Shima? A. Well, he 
took me to dinner— 

Q. Later? A. He took me to dinner after the concert 
and— 

*****#••#• 

Q. Did you have a conversation at either of these places, 
at the concert or at the dinner? A. Yes. 

Q. Or on the way there and back? Did you have a conver¬ 
sation with Mr. Nagayama about any indebtedness— 

Mr. Wellford: Don’t lead the witness. 

A. Yes. I had. 

By Mr. Hill: 

Q. What did he say, if anything, about indebtedness that 
Mr. Shima owed him? A. Oh, he said that Mr. Shima had 
owed him about two hundred and fifty dollars, but that he 
had received three hundred, and that was the full settle¬ 
ment of all the loans that he had made him. 
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202 1 Q. How came the conversation to come around to 

Mr. Shima, if you recall? A. Well, we were talking 
of mutual friends and parties that we knew. That was how 
it came. 

Q. Do you know who first mentioned it, whether you or 
Mr. Xagayama? A. I don't remember that. 

Q. What was the occasion for the conversation? Was 
that a party or did you make an appointment with Mr. 
Xagayama or did he make an appointment with Mr. Xaga- 
vama? A. Xo. There was another man that I was sup¬ 
posed to have gone with, but at the last moment he was 
detained. But he called me and asked me if I would care to 
go with Mr. Xagayama. 

• ••••••••* 

By Mr. Hill: 

Q. Are you a citizen of the United States? A. Yes, I am. 
Q. Where were you born? A. Seattle, Washington. 

Q. And how old are you? A. Twenty-seven. 

203 Q. You are a citizen of the United States? A. Yes. 
Q. What time of the night or day was it, if you re¬ 
call, that you had this conversation with Mr. Xagayama 
about Air. Shima’s payment? A. It was in the afternoon. 
It was an afternoon concert, as I recall it, that he took me 
to. 

• ••••#•*•* 

211 Charles L. Dixon 

• ••••••#•* 

Direct Examination 

By Mr. Hill: 

Q. Keep vour voice up so the jury can hear you. Will 
you tell us your full name? A. Charles L. Dixon. 

Q. Where do you live, Mr. Dixon? A. Lorton, Virginia. 
Q. What is your business? A. Railway mail clerk. 

Q. And how~ long have you been employed in that capac¬ 
ity? A. Thirty-eight years. 
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Q. Where does your run go to and from at the present 
time? A. I run from Washington to Hamlet, North Caro¬ 
lina, over the Seaboard Air Line. 

212 Q. Are you here today to take your regular run 
from Washington tonight? A. Yes, sir. I go to 

work tonight. 

Q. Do you know Mr. Shima, the defendant here, this man 
(indicating)? A. I do. 

Q. And how long have you known him? A. Since 1933, 
as well as I can remember. Yes. 1933. 

Q. Did there ever come a time when he accompanied you 
on an automobile trip to any place since you have known 
him? A. Yes. 

Q. When was that? A. It was in 1936; July 5th, we left 
Lorton. 

Q. Where did you go with Mr. Shima on that occasion? 
A. Well, we went first to Denver, Colorado; and from there 
we took in Yellowstone Park, spent some time there: and 
from there we went to Montana, Lewistown. 

Q. When did you return from that trip? A. It was—As 
well as I can remember, it was about the 20th or 21st of 
August. 

Q. Of what year? A. 1936. 

Q. Was Mr. Shima with you all during that time from the 
time you left? Where did you leave from? A. I left from 
Lorton in the morning and stopped in Washington 

213 and left here Monday afternoon on the trip. 

Q. All during the time that you were away was Mr. 
Shima with you? A. Yes, sir. 

Q. Who else was with you on that trip, if anyone? A. 
Well, my wife and children. 

Q. Which children? A. Ray and Stella. 

Q. Where is Helen today? A. Stella. 

Mr. Wellford: “Stella,” he said. 

The Witness: Stella. 
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By Mr. Hill: 

Q. 'Where is she? A. She is in Cape May, New Jersey. 

Q. Who else? A. My wife had gone to Denver ahead of 
us, and I picked up my wife at Denver, and then we went 
on from Denver, Colorado, to Lewistown, Montana, to¬ 
gether. Mr. Shima was with us on all of the sights. 

Q. How did you go? By automobile? A. By automobile. 
Yes. 

Q. Whose automobile was it? A. It was mine. 

Q. What kind of automobile? A. It was a 1936 

214 Plymouth. 

Q. Who drove the automobile? A. Well, Mr. Shima 
and I took turns in driving. 

Q. Did you see him substantially every day or every two 

davs from the time vou left here until vou came back? A. 
» * * 

I did. Yes, sir. 

Mr. Hill: You may inquire. 

Cross-Examination 

**#•#••#** 

215 (,). Mr. Dixon, it was in 1935 when you went on that 
trip, wasn’t it? A. 1936. 

Q. Are you sure of that? A. Positively. 

Q. When did you buy your automobile? A. In the spring 
of 1936. Well, I don’t remember the exact month. It was a 
new car when I left on this trip. 

Q. How many went along? A. Well, there was on the 
trip, it was myself, Mr. Shima, the two daughters Stella and 
Maxine. 

216 Q. Did your son go too? A. Ray, yes. Ray. I 
think I mentioned him before. 

Q. Whom have you talked to about what you were going 

to testifv here todav? A. I haven’t— 

* • 

The Court: Don’t answer that question. You can ask 
him if he talked to anybody about this case. 
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By Mr. Wellford: 

Q. Have you talked to anybody about this ease, about 
what you would testify to today? A. Xo, sir. Only— 

Mr. Wellford: That is all. 

Mr. Hill: Just a minute. He started to say, “Only.” 
Mr. Wellford: Oh, he did? 

Mr. Hill: He started to sav, “Onlv.” 

A. (continued) Only to the fact that I talked to counsel 
and told him that 1 would—told me—asked me .just to state 
the facts just as they existed. 

By Mr. Wellford: 

Q. When did vou talk about that? A. Just todav. 

Q. Are you under subpoena to come here? A. Xo, sir. 
Q. You came voluntarily? A. Voluntarily, yes, sir. 

217 Q. Were you paid anything to come? A. Xo, sir. 
Q. What time does your run go out of Washing¬ 
ton? A. It goes out tonight at 10:45. 

Q. You live in Lorton. Is there anv reason why vou 
couldn’t have been here vesterdav? A. Whv, I was on mv 
run vesterdav. I came in vesterdav morning. 

Q. Was there any high water around your place? A. Yes, 
sir. Lots of it. 

Q. Was it impassable? A. It was impassable. Yes, sir. 
Q. Did Mary Dixon go on that trip too? A. Yes. Mary 
was on that trip. 

Q. She was there too? A. Yes, sir. 

Q. You had forgotten that when you testified? A. Well, 
I had. I thought I had named them all. I had a load. 

****###*#• 

Redirect Examination 

***••♦##*# 

218 By Mr. Hill: 

Q. This morning is the first time you have ever seen or 
talked to counsel about this case, isn't it? A. Yes, sir. 
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Recross-examination 

#***•#•*•• 

Q. Did you talk to Shima about it? A. No, sir; not until 
1 saw Mr. Shima this morning just a few minutes ago. 

**•***•*•• 

Mrs. Charles L. Dixon 

###*•••••• 

219 Direct Examination 

*#*#*#•*** 

Q. Please state your full name. A. Mrs. Charles L. 
Dixon. 

Q. Keep your voice up, Mrs. Dixon, so that the jury can 
hear you. 

You are the husband of Mr. Dixon? A. Yes. I am his 
wife. 

Q. His wife. Excuse me. 

Do you know Mr. Shima? A. Yes, sir. 

Q. How long have you known him? A. Why, I have 
known him around, 1 think I met him down in 1934 or 1933. 
Somewhere around there some place. 

Q. Did you ever go anywhere on an automobile trip or 
come to be on an automobile trip with your husband on this 
occasion when Mr. Shima was along? A. Yes, sir. 

220 Q. When was that ? A. That was in 1936. 

Q. What month, if you can recall ? A. It was July. 
Q. What part of July? A. I was in Denver, and I believe 
the party met me there about the 7th. They left here around 
the 5th. 

Q. Did you go any place from there with your husband 
and Mr. Shima? A. Yes, sir. We went to Montana. 

Q. Did you go to any other place? A. We went through 
the Park and— 

Q. What park? A. Yellowstone. 

Q. Was Mr. Shima with you on this trip all the time? A. 
Absolutely. 

Q. How did you travel? A. By car. 
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Q. Whose car? A. Our car. Mr. Dixon’s. 

Q. Did you finally return to the District of Columbia? A. 
Yes, sir. 

Q. Did Mr. Shima come along with you? A. Yes, sir. 
He was with us all the time. 

Q. About what time did you return to the District 

221 of Columbia? A. Oh, it was in August. I think 
around in the middle, the 20th or 21st. Something 

like that. I just don’t remember. 

Q. Were there other members of your family on this 
trip? A. Yes. All the family. Yes, sir. 

Q. Did you see Mr. Shima substantially all the time? A. 
Yes, sir. 

Q. From the time they came until they returned ? A. Yes, 
sir. He was practically with us all the time. 

Q. That was the year 1936? A. 1936. 

Q. Now, Mr. Shima came out to your house the other 
morning to get you to testify? A. Yes, sir. 

Q. Did he ask you to come here and tell all you knew 
about the case? A. Yes, sir. 

Q. As a result of his request you came over here yester¬ 
day too late? A. We were late. I am sorry. 

Cross-examination 

222 Q. Wasn’t it 1935 that this trip was made? A. No, 
sir. 1936. 

Q. You are sure of that? A. I am positive. 

223 Redirect Examination 

#••#«####« 

Q. One other question. You say you are certain that this 
was 1936. How did you fix the date, the year, as 1936? A. 
Well, from certain things that happened at that time. 

Q. What happened? A. For instance, I had a young son. 
And then I had a boy that was hurt badly. 
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Q. When did you have your son ? A. In 1936. 

Q. And that is the year you made the trip? A. Yes. 

Q. You have a boy that was injured? A. Yes. 

*•*••••••* 

*224 Recross-examination 

«•*••*•**# 

Q. When was your son born? A. In April. 

And you went away in July? A. Yes. 

Q. Did you take your son with you? A. Xo. 

Q. Did you pay Mr. Shima anything: to take you out there? 
A. Take care of what? 

Q. Did you pay Mr. Shima anything; to drive you out 
west ? A. Xo, sir. 

Q. Did you pay for his transportation? A. Xo. Xot par¬ 
ticularly. Only for eating;, you know; meals. 

Q. Did he pay that whole trip himself? A. Xo, sir. He 
didn't pay. He just went along with the family. 

Q. Did he pay for any part of it? A. Xot that I know of. 
Mr. Wellford: That is all. 

Mr. Hill: That is all. Just a minute. I would like to ask 
this witness one more question. 

By Mr. Hill: 

22.') Q. Are anv more of vour children in the District 
of Columbia today other than this boy who went with 
you on this trip ? A. Xo. 

By Mr. Wellford: 

Q. Do you have a daughter working for any of the gov¬ 
ernment departments? A. Xot here, any more. 

Q. What department is she working in? A. She was 
working down at the Aeronautics Division, but she is not 
now. She is married and is in Xew York. 

Ql Where is she working now? A. She is not working. 
*##••••••* 

Stanley Ray Dixon 



95 


Direct Examination 
By Mr. Hill: 

Q. Will you state your full name ? A. Stanley Ray Dixon. 
Q. Where do you live? A. Right now I live at 127 C 
Street. 

226 Q. Washington? A. Yes. Washington. 

Q. What is your business? A. 1 am an apprentice 
instrument maker. 

Q. For whom? A. 0. S. Peters. 

Q. In the District of Columbia? A. Yes. 

Q. Do you know Jesse S. Shima, the defendant (indicat¬ 
ing) ? A. Yes, sir. 

Q. How long have you known him? A. Since about ’33 
or ’34. 

Q. ’33 or ’34? A. Between ’33 and '34. Somewhere in 
there. 

Q. Did there ever come a time when you accompanied him 
on an automobile trip? A. Yes, sir. 

Q. When was that? A. In 1936. 

Q. Where did you go? What time in 1936? A. It was 
July the 5th. 

Q. Where did you go on that trip? A. Well, we went to 
Denver and Montana and back to Washington. 

Q. What time did you get back to Washington? 

227 A. Around the 21st or 22nd of August. 

Q. 1936? A. Yes. 

Q. Who else was with you on the trip? A. Well, my sis¬ 
ters, and my mother was with me on part of the trip, and 

mv father. 

• 

Q. What part of the trip did your mother make ? A. We 
met her in Denver, and she was with us for the rest of the 
time. 

Q. Did you see Mr. Shima substantially all the time from 
the time you left here until your return on that trip? A. 
Well, practically every day. 

Q. How did you go? In your automobile? A. In an au¬ 
tomobile. 
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Q. Whose car was it? A. My father’s. 

« 

»*••••••* 

Cross-examination 

• **«•«*•# 

228 ( t >. What fixes August 21st as the return? A. Well, 
my father, if 1 am not mistaken on the date, had to 

229 get to work on the 22nd. He had his leave extended 
until the 22nd. So I am sure that we returned on the 

20th or 21st, because he had to go to work on the time he 
was supposed to. 

Q. This could have been 1935 instead of 1936, couldn’t it? 
A. Xo, sir. 

Q. Positive of that ? A. Absolutely. 

Q. What fixes 1936 in your mind? A. We had our 1936 
Plymouth practically new before we started out. 

Q. When did you buy it ? A. It must have been in April. 
I really wouldn't say exactly, but I think it was around 
April sometime. 

Q. Your sister in 1938 was taken by Mr. Shima to Con¬ 
necticut— 

Mr. Hill: I object. 

The Court: Sustained. That is not proper cross-exam¬ 
ination. 

By Mr. Wellford: 

Q. Did one of the sisters that went along on this trip— 
don’t answer this question until counsel has an opportunity 
to object—Your sister Stella went along on this trip, did 
she? A. Well, as near as I can remember. 

230 Q. Don't you remember how many went along? 
A. I wasn’t on the trip. 

Q. Oh, you weren’t on the trip? A. This is the one to 
where ? 

Q. I am talking about the trip out west. A. Out west? 
Q. In the automobile. A. Yes. My sister and I. Both 
my sisters. Three of them, in fact. And my father and 
mother. Practically the whole family was with us. 
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Q. And when you returned, did one of your sisters go to 
work for Mr. Shima in Connecticut? A. As far as I know, 
she was working in Connecticut. I don’t really know 
whether it was for Mr. Shima or not. 

Q. You don’t know that she was working for him? A. 
No, I don’t. Not so sure. 

Q. Did you ever talk to her about it? A. Well, I have 
heard her speak— 

Mr. Hill: I object. 

The Court: I sustain the objection. 

Mr. Wellford, this kind of examination may lead me to a 
motion to withdraw a juror. 

Mr. Wellford: I am sorry, if your Honor please. I didn’t 


mean to offend. 

• • # 

• • 

• • 

• 

• 

• 

• • ♦ 

Ira N. 

• • 

Gulickson 

• • 

• 

• 

* 


232 Direct Examination 

By Mr. Hill: 

Q. Mr. Gulickson, please state your full name. A. 

233 Ira N. Gulickson. 

Q. Where do you live? A. I live at 817 Tewksbury 
Place, Northwest. 

Q. What is your occupation or profession? A. Chief 
document examiner, Metropolitan Police Department. 

Q. What experience have you had in examining docu¬ 
ments ? Over what period of time have you been doing that 
work? A. I took up the study of document examination in 
1927. 

Q. Where? A. At that time I was living in Baltimore. 
Q. Did you study in Baltimore? A. That is right. 

Q. Where is that school? A. There were no schools. 
There are no schools that teach the subject. It was merely 
a matter of educating myself in regard to that. 

In 1930 I came to this city and then attended school on 
the subject. 
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Q. What school did you attend? A. I was sent by the 
Government to the Northwestern University. 

Mr. Wellford: I object to the statement that he was sent 
by the Government. I move that that be stricken out. He 
asked him where he attended school. The question 

234 does not ask whether he was sent by the Government 
or went voluntarily. 

The Court: No. That will be stricken. 

Mr. Hill: We don’t care for that. 

By Mr. Hill: 

Q. And how long did you stay at Northwestern Univer¬ 
sity? A. It was a comparatively short course out there. I 
was only there six or eight weeks. 

Q. How long have you actually been engaged in the work 
of studying and comparing handwritings and documents? 
A. I have been examining for the Police Department since 
1931. 

Q. Have you ever testified in any courts on the genuine¬ 
ness of writing? A. Yes. I have qualified— 

Q. When? A. I have qualified to testify in all courts of 
the District of Columbia many times. 

Q. Did you ever testify on behalf of the United States 
and the District of Columbia? A. Yes. 

Q. How many times? A. I can’t recollect now. 

Q. Few or many? A. Many times. Also in many cases 
on the outside. 

Q. How recently have you testified? A. I testi- 

235 fied yesterday, but not in the District. 

Q. Where did you testify? A. It was a civil mat¬ 
ter yesterday. 

Q. Have you ever been denied the privilege of testifying 
as an expert in any hearing? 

Mr. Wellford: I object. 

The Court: I overrule the objection. 

A. I have never been disqualified in any court at any 
time. 
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Mr. Hill: I submit that that qualifies the witness. 

The Court: Yes. 

#***#####* 

237 Q. Mr. Gulickson, I show you first Defendant’s 
Exhibits Nos. 4 and 5, which are admittedly in the 

handwriting of the plaintiff, and ask you if you have ex¬ 
amined that document before. A. Yes. I have seen both 
these documents. 

Q. I show you Defendant’s Exhibits Nos. 1 and 2 and ask 
you if you have examined those. A. Yes. I have examined 
these three documents. 

Q. T show you four checks which bear the admitted sig¬ 
nature of the plaintiff, Mr. Nagavama, and ask you if you 
have examined those. 

The Court: I believe, only the endorsement. 

Mr. Hill: The endorsement. That is all. 

A. Yes. T have examined them. 

By Mr. Hill: 

Q. And I show you Plaintiff’s Exhibits No. 5 and No. 4, 
No. 2 and No. 3, No. 1, No. 6 and 7, and ask you if 

238 you have examined those documents, memoranda 
with figures written with lead pencil on them. A. 

Yes. I have examined these documents. 

Q. Can you say from your examination whether or not 
the envelope on Defendant’s Exhibits Nos. 1 and 2 is in the 
handwriting of the plaintiff Nagavama? 

Mr. Wellford: Just a minute. 

Now, if your Honor please, I think that it is unnecessary 
to ask that. We have admitted that that letter was written 
at his direction. 

The Court: Yes, but the plaintiff denied that he wrote it. 
Mr. Wellford: But it is immaterial, if he directed it to 
be written. 

The Court: It bears upon the credibility of the witness. 
The jury has to pass upon his credibility. 

Mr. Wellford: Very well. 
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A. Yes. I examined these documents, and, referring to 
the letter that is marked “Defendant’s Exhibit 1,” it is 
my opinion that the signature on this letter and the en¬ 
velope were written by the same writer that endorsed the 
four checks marked Defendant’s Exhibits 3, 5, 10, and 9. 

By Mr. Hill: 

Q. That endorsement is “H. Nagayama”? A. That is 
correct. 

Q. Have you made a comparison of the handwrit- 

239 ing with this letter? A. I have looked at the hand¬ 
writing. Yes. 

Q. Are you able to give us an opinion whether or not the 
body of the letter is in Mr. Nagayama’s handwriting? A. I 
wouldn’t like to give you a positive opinion in regard to 
that. The standards— 

Mr. Wellford: That answers that. 

The Court: Finish the answer. 

A. (continued) —are limited. 

By Mr. Hill: 

Q, Now, Mr. Gulickson, I show you these memoranda and 
ask vou, Did vou examine these with anv instrument or 
glass or anything other than your naked eye? Would that 
help in the examination of them? A. Yes. A glass will 
help. 

Q. An ordinary reading glass? A. Yes. A small magni¬ 
fying glass will help some in the examination of these docu¬ 
ments. 

(Mr. Hill placed a reading glass before the witness.) 

By Mr. Hill: 

Q. I show you Plaintiff’s Exhibit No. 1, and ask you, 
Do the items in that exhibit indicate evidence of having 
been erased or changed from the time they were originally 
made up? A. Yes. There are any number of changes 

240 over the surface or face of the document. 
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Q. In the items themselves or the totals? A. In both the 
totals and items. 

Q. Can you say whether or not you can tell, give an 
opinion, from an observation of this memorandum, whether 
or not the writer made all of those figures at one sitting, 
or were they made at different sittings from day to day 
when the transactions took place? 

Mr. Wellford: I object to that question. 

241 Q. Does it make a difference in the alignment of 
the figures or the appearance of the characters 

whether or not a document would be made from day to day 
over a period of a year or whether it was made at one sit¬ 
ting for all the time? A. Oh, certainly. That can be recog¬ 
nized examination as to whether a series of figures 

242 or writing has been done at one time, at one sitting, 
or whether it has been done an entry today and an 

entry tomorrow. 

Q. How do you determine that? A. By examining his— 
If I examine writing, whether it was lead pencil writing, 
as you have here, the ordinary lead pencil, when you write 
with it, would flatten out part of the surface of that lead 
pencil. And as you hold that in your hand, that same 
surface is in contact with the paper. 

If you are making a series of entries over a period of 
time, even though you use the same lead pencil, you do 
not pick that lead pencil up in the same manner and facing 
the same surface to the paper. So invariably you have 
a variation in line and the mark that the lead makes upon 
the paper. 

But if all of the markings, the writings, on the paper are 
made at one sitting, at one time, that lead pencil gives the 
same tone, the same width of line; and the numbers, the 
numerals themselves, fall into regular positions. 

If a person is writing with a finger movement, those 
figures will fall into a normal position one under the other. 
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If the writer is a poor writer and normally writes at an 
angle, that situation will show, and it will be consistent. 

Where, if an individual is making a series of separate en¬ 
tries^ he never comes back to that same alignment, and that 
can be very readily seen, that the entries have been made at 
separate and distinct different times. 

243 1 Then again there may be other elements that enter 

into that and in an examination will show that the 
document was actually prepared all at one sitting. 

• ••••••*#• 

Q. What other elements do you mean that might show if 
it was made at one time? A. To answer that question I 
would have to, your Honor, refer to the examination I made 
of these documents. 

The Court: It is not in order until I have ruled upon it. 

Mr. Wellford: I object to him testifying, because he has 
not qualified as an expert to show what position a man 
might be sitting in when he makes certain writing. He has 
qualified, if at all, as an expert on documents, something 
that has been written. But when he goes beyond that and 
gets to the object of a pure rational idea, I say that he can¬ 
not give an opinion on that. 

The Court: I overrule the objection. 

Mr. Wellford: Very well. 

The Court: Proceed. 

244 By Mr. Hill: 

Q. Mr. Gulickson, from your examination of these sev¬ 
eral exhibits, does it or does it not appear that the entries 
therein were made at one sitting or were not? 

Mr. Wellford: I object to the question. I think he should 
not lead the witness. 

The Court: I don’t think that that is leading. That is 
just coming right down to the point. 

Mr. Wellford: Verv well. 

V 
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By Mr. Hill: 

Q. Can you answer? A. Yes. 

I made an examination of these documents, and after 
completing my examination my opinion is that the entries 
on these various documents were not made on individual 
days; and where the alterations come up, that they were not 
made as a daily act, but rather were done all at one sitting; 
that the documents were figured up and totaled up and writ¬ 
ten at one time. 

Of course, the position that an individual would be sit¬ 
ting in—of course, I cannot testify to that. But I would like 
to have an opportunity to point out the reasons for my 
opinion. 

The Court: Very well. 

By Mr. Hill: 

Q. Will you state your reasons for testifying that 
245 these documents were not made on separate days but 
at one sitting in each instance? A. Throughout all 
of these documents we find figures entered in groups. 

Mr. Wellford: "When you speak of “these documents,” 
vou mean Plaintiff’s Exhibits 1 to 7? Of course, vou 
handed him a lot of exhibits. 

Mr. Hill: That is right. 

A. (continued) I am basing that answer on all of them, 
1 to 7. 

By Mr. Wellford: 

Q. That is, 1 to 7, all these memorandas? A. Yes. 

On these exhibits from, plaintiff’s exhibits from 1 to 7, 
the entries are made in groups, and those groups are dated. 
They have a monthly date. 

In each of these groups, and it is consistent throughout, 
we have the writing following in the same angle, the charac¬ 
ters and words and letters following one under the other, 
even though they do not follow' and go on the line. The core 
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of the pencil writing in each of these groups occurs from 
one end to the other. 

In places where there have been overwritings—of course, 
where there is an overwriting the writer had to go back 
there and turn the pencil and write harder. 

246 In places where there are erasures that same situa¬ 
tion applies. 

In one of these documents— 

The Court: Refer to them bv number. 

% 

Al (continued) In one of these documents, Plaintiff’s 
Exhibit 7—this document was written on a book or some 
surface that had a linen marking there, and that linen mark¬ 
ing— 

By Mr. Wellford: 

Q. Just a minute. You mean your opinion is that? A. 
Yes. Well, that is what I am testifying to—is my opinion. 

Q. You said it was written. You are giving an opinion? 
A. In my opinion it was written on a surface that had a 
linen marking on that surface, either on the cover of the 
book or something similar to that. And from the period 
of January 5th to the period of May the 20th it stayed, it 
was all on that one book. All those entries show that linen 
marking throughout. 

Referring to the pencil writing—I would like to show on 
the blackboard, if I could, how a lead pencil works. 

The Court: Very well. 

A. (continued) (The witness went to the blackboard and 
picked up a piece of chalk.) The ordinary piece of crayon 
acts similar to the point of a lead pencil. 

Mr. Wellford: I object, if your Honor please, to 

247 substituting a piece of chalk or to testimony wherein 
that is to be used as a lead pencil. 

The Court: He is not saying that it is a lead pencil. 

Mr. Wellford: I object to his demonstrating that chalk 
would act the same as a lead pencil. 

The Court: Proceed. 
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A. (continued) As any individual writes, you form a 
facet or flat surface on the lead, and that, of course, forms 
on the chalk. 

As long as that flat surface is held in the same position in 
the hand and you make figures, you get the same quality of 
line. But when you lay the chalk down and pick it up or it 
is turned, then when you go to make a mark, you vary the 
quality of the line. 

The same situation in my opinion is true with the ordin¬ 
ary H.B. or soft lead pencil that wears quite rapidly. You 
have a flat surface even after a very few figures. And 
then, when you go to pick the pencil up again and make 
another entry on the following day, it is impossible to come 
back to that same surface; and, of course, you are going to 
have a change in the line quality. 

In the documents that I examined that condition of the 
flat surface of the lead is consistent in the groupings or the 
group figures under the months, and in my opinion they 
were all made by the same writer at one sitting. 

248 By Mr. Hill: 

Q. Do you see erasures in the items, that is, the individual 
items, that occur throughout all of these documents? A. 
Yes. There are erasures and changes— 

Q. Fewormanv? A. There are manv erasures and manv 
changes and alterations in both the figures and the dates 
and in the totals. 

Mr. Hill: You may inquire. 

Cross-Examination 

250 Q. Can you tell whether or not the pencil used on 
this was a soft pencil or a hard pencil? A. Well, it is 
apparently a soft pencil. 

251 Q. All of them, a soft pencil? A. No. I wouldn’t 
say all of them. Some of the corrections have been 

with— 



Q. Corrected with a hard pencil? A. 'With a harder lead 
pencil in some places. I don’t believe it was the same pen¬ 
cil used all the way through. 

Q. Then there have been changes made at different times 
and they have used different pencils? A. Well, not a great 
many different pencils. There may have been two different 
pencils used in the entire proceeding. 

Q. Then they weren’t all made at the same time, were 
they? A. Well, it could be perfectly possible to use two 
pencils in preparing a document. 

Q. It could be possible that these things are correctly 
stated just as put on that paper; isn’t that true? A. Not 
in my opinion. 

Q. Not in your opinion? A. Absolutely not. 

#*•*•*•••* 

252 Q. Well, since you know now that they were made 
by a Japanese, would your testimony be the same? 

A. Why, certainly. My opinion or examination was not 
based upon the fact whether the man was Japanese, 

253 Chinese, or what he was. 

Q. It wouldn’t make any difference? A. No. 

Q. Every man would act the same way? A. Under those 
circumstances, yes. 

254 Q. You say all of those figures on there were made 
i at one sitting? A. By one writer at one sitting. 

#•*•#••••• 

Redirect examination 
By Mr. Hill: 

Q. Do you mean to say that every one of these figures 
were made on the same day, or did you testify that they 
were made in groups at the same time? A. That was my 
testimony, that they were made in groups. Whether this 
entire unit of exhibits were completed in one hour’s sitting 
by the writer, I cannot testify. But these entries were made 
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at one time in groups. Whether they were all done on a 
Thursday or a particular day, that I cannot say. But in 
my opinion they were not made on individual days, as en¬ 
tries in the ordinary procedure of business. 

**••#*•*** 

255 Recross-examination 

#*######*# 
By Mr. Wellford: 

Q. Mr. Gulickson, I ask you ii you have ever testified in 
regard to these instruments here at any other time. 

Mr. Hill: I object. 

The Court: I sustain the objection. 

May I speak to counsel at the bench? 

(The following proceedings were had at the bench, out 
of hearing of the jury:) 

The Court: You cannot bring before this jury the re¬ 
sult of a previous trial of this case, whether they followed 
his testimony in the former trial. 

Mr. Wellford: I was not going to ask if the jury dis¬ 
agreed with him. I was going to ask if he had testified in 
regard to these writings, and 1 did ask him how many juries 
had disagreed with him. I thought that was a proper ques¬ 
tion. 

The Court: That is not a proper question. 

256 Mr. Wellford: If I did, I didn’t intend to ask an 
improper question. If I do that, it is because— 

The Court: You asked a question that I am sure was not 
proper when you asked what his sister had told the witness. 
Mr. Wellford: What, your Honor? 

The Court: You asked him before about his sister, if 
what she told him— 

Mr. Wellford: They were all together in one automo¬ 
bile. 

The Court: But what she said about it— 

Mr. Wellford: In the presence of the defendant. The 
defendant was in that automobile. All six of them were in 
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there together. That is the wav I understood it, that tliev 
all went together. 

The Court: When she came back, vou asked what she 
said. 

M Mellford: I don’t remember. If I did, I am sorrv. 
The Court: I am sure that vou knew that. 

.Mr. Wellford: If I did it that way, I don’t recall doing 
it that way. 

The Court: That was the reason that I said what I did 
about withdrawing a juror. 

Mr. Wellford: I am sorry about that. I don’t want to 
withdraw a juror in this case. 

The Court: I don’t either. 

(Thereupon proceedings at the bench were concluded.) 

**••••••#* 

257 Hideyoshi Nagayama 

***•••*•** 

Direct Examination 

Q. Dow did it come about that you went to the theatre 
withjher? A. M ell, lamasaki used to—Ilitomi Yamasaki 
stay in my house over a year. And then about a year after 
he finally get the job, and then his boss, employer, gave him 
ticket Constitution Hall, and he was intending to take that 
young lady to theatre. That was music. But that evening 
he had some company coming and going to be busy. 

So he asked me, “Please, if you have spare time, 

258 could you do that?” 

I say, “All right. I never went to Constitution 
Trail,, and I like to hear such lovely music, and I think that 
is good concert.” 

So I met her in the hall outside and take her in. 

And then after get through she said, “I am hungry.” 

I ask her, “All right. We will have a little bite.” 

After get through, about 4, I think—you see, I met her 
once some place with Japanese people at tea parties, and 
I happened to meet her, and I don’t hardly talk to her. 
Almost stranger. 
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And stranger, I don’t see wliy 1 talk of my private affairs. 
I know I may have discussed such thing. We just discuss 
music, how lovely music was. But probably is too deep of 
music. It is too hard. We couldn’t understand. I can 
enjoy theatre music more better. “If you want, I teach 
you some.’’ 

I say, “All right.’’ So I take her there. 

And then, after we get through, we come out, she went 
home, and I went home. 

*••••••*** 

259 Q. Mr. Xagayama, I hand you Defendant’s Exhib¬ 
its 4 and 5, being a letter written in Japanese, and 
ask you if you—or I believe you testified that you wrote 
that letter? A. Yes. 

Q. And sent it to the defendant? A. Yes, sir. 

*##••*#•** 

261 Cross-Examination 

#*•##•**** 

262 Q. Why did you say you would repay the money at 
fifteen dollars a month? A. Well, because—I don’t 

know. He don’t receive money. I know that he is just be¬ 
ginning business. I heard he have awful time too. That is 
why until he receive money from Henderson Estate I will 
collect fifteen dollars monthly, I could afford giving you that 
money. So you can keep it. 

********** 
PROCEEDINGS AT BENCH. 

(Thereupon the following proceedings were had at the 
bench, out of hearing of the jury:) 

Mr. Hill: I will hand your Honor a paper with our pray¬ 
ers on it. 

The Court: I will deny all three of the defendant’s pray¬ 
ers. I expect to charge them that this hairdressing busi¬ 
ness had nothing to do with it. 

#•**#•**** 
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264 Mr. Hill: At this time I move to strike out this 
memorandum and direct a verdict for the defendant 

because of the preponderance of the evidence. 

The Court: 1 am somewhat doubtful about that, but 1 
wiil overrule the motion and let the jury pass on it. 
■»***••**** 

265 Mr. Ilill: Your Honor, I would like to take excep¬ 
tion to your Honor’s denying the prayers. 

The Court: Very well. 

(Whereupon proceedings at the bench were concluded.) 
CHARGE TO THE JURY 

The Court (Bailey, J.): Members of the jury, this is a 
suit, i as by this time you are well aware, by Hideyoshi 
Nagayama—1 don't know if that is the correct pronouncia- 
tion or not—against Shokuwan Shimabukuro, otherwise 
known as Jesse S. Shima. The suit is to recover certain 
sums of money which the plaintiff claims he loaned to the 
defendant. The defendant admits that at times he did bor¬ 
row money from the plaintiff, but says that he repaid him 
all that lie owed him. 

Now, in this case the plaintiff’s testimony is based upon 
certain memoranda which he claims he made at the time 
various loans were made to the defendant; that he made 
these entries either on the day on which he made the loan 
or on the succeeding day. 

Xbw, these papers have been admitted in evidence, not 
as books of account, not as papers used to refresh the 
memory of the witness, that is to say, the plaintiff did not 
testify that after looking at these separate items he then 
recalled the particular loans made; but they are admitted 
based upon his testimony that he made these entries 

266 at the time the loans were made or on the succeeding 
day. 

If you find that they were not so made, or if you find 
that they were altered thereafter, that is, after the expira¬ 
tion of the second day, then as to those items you shall dis- 
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regard them and not base any verdict upon them. Your 
verdict, if you find for the plaintiff, would be based upon 
those entries which you find were made at the time or on 
the succeeding day and not thereafter altered; that is, if 
you find that they were so made as testified by the plaintiff. 

The defendant, as I say, denies that these particular loans 
were made; but he admits that he from time to time did 
borrow money from the plaintiff. But he testifies that he 
has repaid any sum that he did borrow from the plaintiff. 

Now, as to these entries, you will recall that an expert 
witness testified that in his opinion they were not made 
from day to day, as the plaintiff testified. 

Now, that testimony of that expert is not conclusive upon 
you. In other words, it is for you to find the facts. While 
you may be assisted by the testimony of the expert, you are 
not bound by his testimony. It is for you to decide the 
question whether these entries were made as the plaintiff 
claims and whether he actually made the loans which he 
claims he did make as shown by those entries. 

In addition to that the defendant has testified that some 
of these loans could not have been made to him per- 
267 sonally in the District of Columbia, as the plaintiff 
testified, for the reason that he was out of the city 
for some period beginning approximately on the 5th of 
July, 1936, and continuing thereafter, as I recall, until 
sometime in August. And he has other witnesses who tes- 
tifv in corroboration of that testimonv. 

Now, it is for vou to determine whether that testimonv of 
his absence is true or not, and to consider what weight, if 
you find it was untrue, what weight that throws upon the 
credibility of the plaintiff as to the other items offered in 
evidence. 

The plaintiff testified too as to a certain payment of 
$300 made to the plaintiff—the defendant testified as to 
that item, which he claims was in full settlement of all the 
amounts that he then owed to the plaintiff. If you find that 
the defendant at the time of the payment of this check did 
not know the amount of his indebtedness to the plaintiff, 
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and that the defendant at the time of the payment of this 
check was indebted to the plaintiff in a greater amount than 
$300, then you are instructed that the check of $300 is to 
be applied on account of the total indebtedness existing 
between the plaintiff and the defendant at that time, re- 
gardless of anv statement contained on the back of said 
check that it shall be a settlement in full of all indebtedness 
existing at the time between plaintiff and defendant. 

That is to sav, a valid debt cannot be discharged 

268 for a lesser sum than the amount due, without addi¬ 
tional consideration passing between the parties. 

That 1 is true. Hut where the amount is uncertain, and there 
is a dispute between the parties as to the amount, the par¬ 
ties can make a settlement, although that settlement may 

ultimately be determined to be less than the amount due. 
* 

In other words, a settlement, a compromise settlement, can 
always be made where the amount is uncertain or the 
amount is in dispute. 

There has been some difference in counsel as to what the 
defendant testified as to the particular pen which was used 
in making an endorsement on the back of that three-liun- 
dred-dollar check. You may recall that it purports on its 
face' to be a release of all further obligations. The re¬ 
porter has transcribed what was said at that time so as to 
settle in your minds what actually happened. I will read 
it to you. 

Mr. Wellford, counsel for the plaintiff, was then interro¬ 
gating the defendant. 

“Q. Where did you hand that check to Mr. Nagayama? 
“A. At Mr. Nagayama’s shop, in the back room next to 
the kitchen. 

“Question. Where did you make it out? 

“Answer. Right there. 

“Question. With your own pen? 

“Answer. I do not recall which pen I used. It might 
have been mine and it might have been his, and he 

269 endorsed it right there. He endorsed it right there.” 
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Now, this is a case in which the evidence is quite con¬ 
flicting. Questions of fact are for you and for you only 
to decide. As I have intimated, any opinion of my own as 
to facts or as to the credibility of witnessees vou will dis- 

v * 

regard and decide the case yourselves. 

As I say, you are the exclusive judges of the facts and 
of the credibility of the witnesses, that is, the weight which 
you should give to the testimony of each witness. You 
should observe his manner of testifying, the statements 
which the witness makes, whether they are probable or im¬ 
probable, especially when taken in connection with other 
testimony in the case. You should consider his interest in 
the case, the interest of any witness, whether that interest 
is a pecuniary one or whether it arises out of friendship 
between the parties or for any other reason. And if you 
find that there is any witness that has wilfully testified 
falsely as to any material facts as to which he could not 
reasonably be mistaken, vou can disregard the testimony 
of that witneses in whole or in part as you deem fit. 

Now, the burden of proof is upon the plaintiff to prove 
by the fair preponderance or greater weight of the evi¬ 
dence that these loans were made to the defendant and that 
they were not repaid to him. And, after considering all 
the evidence, if you find that the plaintiff lias established 
those facts by the greater weight of the evidence, you 
270 should return a verdict for the plaintiff in whatever 
amount you find the defendant is indebted. 

On the other hand, if you find that the evidence is equally 
balanced, or that the greater weight of the evidence is not 
in favor of the plaintiff, it is your duty then to return a 
verdict for the defendant. 

Is there anything that I have omitted? 

Mr. Wellford: I am satisfied with the charge. 

Mr. Hill: I renew my objections. 

The Court: There was some tabulated statement of the 
amount. 

Mr. Wellford: Yes. 

Mr. Hill: It is not in evidence. 
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TliJe Court: It is not in evidence, but there is no ques¬ 
tion but that it is a proper tabulation of what appears on 
those slips? 

Mr. Hill: Yes. But I have not— 

The Court: Just as a matter of convenience to the jury. 
I will give vou the exhibits in the case and also a tabula- 
tion of what the plaintiff claims is due him based upon 
those memoranda entries. 

Mr. Wellford: It was a total figure of $3,743.15. 

(Mr. Wellford tore a page out of the pleadings and 
handled it to the Court. The Court handed it to the jury, 
with the exhibits.) 

####•*•*#* 

273 The Court: I will ask the jurors in the preceding 
case to come forward, please. 

Do you wish any further instructions on any point? 

A Juror: Your Honor, I do. 

The Court: On what point? 

274 1 The Juror: As to the amount, whether or not we 

can set the amount at what figure we see, or whether 
we are limited to considering onlv such—throwing out onlv 
certain items on which we figure— 

******••«• 

275 The Court (to the jury): Gentlemen, you can 
find any amount to be due, if you find any amount to 

be due. You can find the particular amount which you find 
to be due. 

There was handed you a typewritten tabulation. That 
was not a matter of evidence. It is simply a convenient 
tabulation of what the plaintiff claimed; that is all. It has 
no weight in evidence at all. 

Is there any other matter you wish to consider? 

A Juror: The matter of the notation above the endorse¬ 
ment on the check. 

The Court: The question is for you to determine whether 
that notation was made before or after the plaintiff en- 
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dorsed the check. If it was made after, then you determine 
the effect of it, that is to say, whether it was in full settle¬ 
ment of the obligation or not. 

The law is this, however: If a man owes you a definite 
amount which is fixed, and as to which there is no dis- 

276 pute as to the amount, and he tenders less than that 
amount, unless there is some other consideration, 

then he is still entitled to recover the balance; but if the 
amount is uncertain or in dispute, then they can com¬ 
promise on any amount that they deem fit. In other words, 
if there is any dispute as to the amount, or the amount is 
uncertain, then they can settle on a smaller sum, and if the 
agreement so provides that will be a release of the entire 
claim. 

*•#*••*•#* 

The Clerk: Mr. Foreman, in this case has the jury agreed 
upon its verdict? 

The Foreman: It has. 

The Clerk: How do you find? For the plaintiff or for 
the defendant? 

The Foreman: For the plaintiff. 

The Clerk: In what amount do you find for the plaintiff? 
The Foreman: $1,000. 

277 The Clerk: Your foreman has announced that 
your verdict is in favor of the plaintiff in the amount 

of $1,000. Is this the verdict of each and all of you? 

(The members of the jury so indicated by nodding.) 

• ••••••••• 
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Additional Statement of Case. 

This action was a simple complaint in debt for money 
lent and services rendered as is shown by the complaint. 
(Appellant’s App. 1-20.) Trial was had on the issue of 
money lent only, the issue of services rendered having 
been abandoned at the opening of the trial. (Appellant 
App. 42.) 
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The defendant (appellant) in liis answer admitted bor¬ 
rowing money from the plaintiff (appellee) but claimed 
payment in full. (Appellant App. 22, 23.) 

The sole issue before the jury was whether there was 
an indebtedness existing between plaintiff (appellee) and 
defendant (appellant) and if so the amount thereof. 

The evidence offered and received upon the issues raised 
by the pleading was “quite conflicting'’. (Appellant App. 
113.) 

The case was given to the jury with a charge from the 
Court from which no specific objection was taken. (Appel¬ 
lant App. 113.) 'fhe jury returned a verdict for the plain¬ 
tiff (appellee) in the sum of $1000. (Appellant App. 38.) 

This case has been tried three times with verdict for the 
plairitiff (appellee) each time. (Appellant App. 23, 24, 30, 
31, 38, 30.) 

The verdict of the first trial was set aside upon the 
ground that it was contrary to the weight of the evidence. 
(Appellant App. 26-29.) 

The second verdict was set aside upon the ground that 
it was contrary to the weight of the evidence based upon 
alleged facts contained in the memorandum of the Justice 
who 1 presided at the first trial. (Appellant App. 34.) 

The appellee after both first and second trials filed 
a petition in this Court praying for the allowance of a 
special appeal, both of which were denied, said petitions 
being 7087 and 8246 in this Court. 

The appellee claims “plain error” on the. part of the 
lower Court in setting aside the verdict and judgments of 
the first and second trials, but as he is now impecunious 
and cannot prosecute a separate cross appeal, he relies 
upon this Court's taking notice of “plain error” as ap- 




3 


pears from the record, and the reinstating of either the 
first or second verdict and judgment, as is provided for 
by this Court’s rule :rl7-(i). 

The appellee is not a citizen of the United States but 
a Japanese National, and as such cannot become a citizen 
nor file a petition for permission to prosecute a cross 
appeal in forma pauperis. 

Rule Involved. 

This Court Rule #17-(i). 

Points Xot Presented. “Points not presented * * * 
according to the rules of the Court, will be disregarded, 
though the Court, at its option, may notice and pass upon 
a plain error not presented or assigned.’" 

Summary of Argument. 

The only questions involved in this appeal are: 

First—Were plaintiff’s (appellee) Exhibits 1 to 7 prop¬ 
erly admitted in evidence (Exhibit ir 8 being withdrawn). 
(Appellant App. 42.) 

Second—Was the denial of defendant’s (appellant) 
prayers improper or injurious when considered in connec¬ 
tion with the Court’s general charge. 

Third—The weight of the evidence as given to the jury. 
Fourth—Should this Court take notice of, and correct a 
plain error upon the record, committed by the Court below 
in setting aside the verdict and judgment of the first and 
second trials. 


Argument Point #1. 

The Exhibits Nos. 1 to 7 were memoranda made by the 
plaintiff (appellee) contemporaneously with the making 
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of a loan, or not later llian the next day (Appellant App. 
43-47,110) and as such were admissible as evidence in con¬ 
nection with the sworn testimony of the plaintiff as to their 
authenticity. 

Insurance Co. vs. Weide, (1S70) 9 Wall. (76 
U. S.) 677-6S1. 

Insurance Co. v. Weide, (1872) 14 Wall. (Si 
U. S.) 375. 

Continental Ins. Co. X. Y. vs. Ins. Co., Penna., 
(1892) 51 F. 884. 

Bacon vs. Conroy, (1909) 172 F. 532. 

Northwestern S. B. & Mfg. Co. vs. Great Lakes- 

E. Works, (1910) 181 F. 38. 

Schoborg vs. U. S., (1920) 264 F. 1. 

Ableman vs. American Sugar Ref. Co., (1925) 9 

F. (2nd) 31S. 

Wattenmaker vs. U. S., (1929) 34 F. (2nd) 741. 

O’Brien vs. U. S., (1906) 27 App. D. C. 263, 272. 

Shapiro vs. Penna. R. R. Co., (1936) 65 App. D. C. 
324, 83 F. (2nd) 581. 

All of the authorities supporting the proposition of 
law as to the admissibility of a memorandum of past 
recollection will be found in 125 A. L. R. at page 165. 

Point #2. 

All of defendant’s (appellant’s) rights in regard to 
proper instructions to the jury were taken into account 
by the Court in its general charges to the jury, and the 
denial of the specific prayers requested was neither error 
nor prejudicial. This fundamental law is supported in 
Madison vs. White, 60 D. C., 329, 331, 54 F. (2nd) 440. 
This case is also cited by the appellant. 
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Point ir3. 


T he credibility of the witnesses and the weight of the 
evidence are solely the province of the jury, and upon such 
questions of fact the appellate Court under the Seventh 
Amendment of the Constitution will not inquire. 

Aetna Life Ins. Co. vs. Ward, 140 U. S. 76, 91: 

“It may he that if we were to usurp the function of 
the jury and determine the weight to be given to the 
evidence, we might arrive at a different conclusion. 
But that is not our province on a writ of error. In 
such a case we are confined to the consideration of 
exceptions, taken at the trial, to the admission or re¬ 
jection of evidence and to the charge of the Court 
and its refusal to charge. We have no concern with 
questions of fact, or the weight to be given to the 
evidence which was properly admitted.” 

Barbour vs. Moore, 10 App., D. C., 30-51. 

Brown vs. The Wash. & Geo. R. R. Co., 11 App., 
D. C. 37, 42. 

Morgan vs. Adams, 29 App., 1). C., 198, 207. 

Kingan vs. Beall, 42 App., D. C., 487. 

Point #4. 

Where it is clear upon the face of the record that the 
lower court has fallen into prejudicial error, such error 
should be corrected even though it lias not been assigned 
or prosecuted by way of cross appeal. This should be 
expressly so in this particular case, where the plaintiff 
(appellee) is impecunious and has been forced by such 
errors to litigate his complaint through three trials. 

This Court Rule irl7-(i). 

If trial by jury is to be preserved; (which is one of the 
bulwarks of American Liberty) then the appellate Courts 
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must in no uncertain terms command the lower Courts to 
keep hands off the jury’s business. 

Arthur C. Christie and Edward C. Merritt vs. 
Morgan B. Callahan, This Court #7749—de¬ 
cided Dec. 23, 1941. 

The first trial of this case was held in February, 1941 
with a verdict for the plaintiff. (Appellant App. 24.) 

The lower Court granted a new trial to the defendant 
(appellant) solely on the ground that the verdict was con¬ 
tra rV to the weight of the evidence, and according to its 
memorandum (Appellant App. 26-29) the points consider¬ 
ed in regard thereto were not tiled with his original motion 
and within 10 days as required by the rules. This ques¬ 
tion was thoroughly gone into in a petition for special 
appeal, Appeal Docket #7987 in this Court. This peti¬ 
tion for a special appeal was denied, but this Court has 
subsequently upon a general appeal passed upon the very 
question of law raised in #7987 and reversed the lower 
Court in granting a new trial, and directed the reinstate¬ 
ment of the first verdict. 

David A. Fried vs. Catherine McGrath, #7895, 
This Court decided November 23, 1942. 

The memorandum (Appellant App. 26-29) granting the 
first new trial shows upon its face that the Court commit¬ 
ted errors, by usurping the prerogatives of the jury, and 
granting a new trial upon its own initiative more than 
10 days after verdict and judgment, and therefore con¬ 
trary’ to F.R.C.P. 59-(d). 

The second trial was concluded on December 8, 1941 
and again a verdict for the plaintiff. (Appellant App. 30, 
31.) 



The lower Court again granted a new trial to the de¬ 
fendant and more than 10 days after the verdict and judg¬ 
ment and according to its memorandum (Appellant App. 
34) not on a ground as set out in the motion of the defend¬ 
ant (appellant) but upon the ground of what was stated 
by the tirst trial Justice in his memorandum in granting 
the first new trial. 

Can it be possible that the rights of a litigant to have his 
day in Court and to have a jury pass upon the facts and 
the credibility of the witnesses as is provided by the Con¬ 
stitution, be destroyed by one stroke of the pen, and espe¬ 
cially where the reason given therefor are based, not upon 
what occurred at the trial, hut what was found in an 
opinion of another Justice who presided at a prior trial. 
This is not the law, never was the law and in our opinion 
never will he the law in our country. 

A second petition for a special appeal was filed in this 
Court praying relief against this action of the lower Court, 
which petition was denied, the same being Docket #8246 
in this Court. 

The lower Court’s memorandum (Appellant App. 34) 
granting this second new trial shows upon its face “plain 
error” and a violation of plaintiff’s rights, under the 
rules. 

As both petitions for special appeal (Docket #7987 and 
8246) involve the same parties and subject matter in the 
present appeal and are now on file herein this Court may 
take judicial notice thereof. 

Booth vs. Fletcher, 69 App. D. C. 351,101 F. (2nd) 
676. 

Fletcher vs. Evening Star Newspaper Co., De¬ 
cided by this Court December 31, 1942, 6 Fed. 
Buies Serv. 56 C. 36. 
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Conclusion. 

The brief and appendix of appellant clearly violates 
F.R.C.P. 75-(e) in that most of the matters contained 
therein are not essential to the questions properly pre¬ 
sented. 

It is earnestly requested that the Court take notice of 
the “plain error” appearing on the face of the record in 
the action of the lower court in the granting of the first 
and second new trials. 

That this Court correct that error and reinstate either 
the first or second judgment, or in the alternative that the 
third judgment be affirmed. 

Respectfully submitted, 

RICHARD E. WELLFORD, 
SIMON R. G-OLIBART, 

1427 Eye St., N. W., 

Attorneys for Appellee. 





